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Academic Freedom in American Law 


Davw FELLMAN* 
INTRODUCTION 


The embattled fundamentalist, William Jennings Bryan, declared 
in the course of his argument in Scopes v. State,1 the “monkey” 
case, that “the hand that writes the teachers’ paycheck is the hand 
that runs the schools . . . otherwise, a teacher might teach any- 
thing!’"* This “hired hand” theory concerning the nature of the 
teacher's office was stated with equal bluntness by State Senator 
Clayton Lusk of New York, who once said that “teachers who are 
paid out of public funds . . . have no right . . . to believe in... 
changes in the state or national government.”* A similar view 
was stated a long time ago by the trustee of a great midwestern 
private university, in these words: 


In social and political science they [the perce Bom only a 
little less qualified to be the final arbiters as to what shall be 
taught than they are concerning financial problems. In all 
things they should promptly and gracefully submit to the 
final determination of the trustees. A professor must be an 
advocate, but his advocacy must be in harmony with the con- 
clusions of the powers that be.* 


To cite one more example of this sort of thinking, the Executive 
Vice-President of Renssalaer Polytechnic Institute asserted, fol- 
lowing the dismissal of a distinguished literary critic from the 
faculty because of his political views: “We adhere to an unwritten 
regulation of long standing that there shall be excluded from our 
classroom all controversial discussions about politics, religion, and 
sociology.””* 

It should be a matter of great satisfaction to all who care about 
education that such views are rarely stated today, at least not in 





* B.A. 1929, Univ. of Neb.; M.A. 1930, Univ. of Neb.; Ph.D. 1934, Yale Univ.; 
Faculty member, Univ. of Neb., 1934-1947; Professor of Political Science, Univ. 
of Wis., 1947—. 

* 154 Tenn. 105, 289 S.W. 363 (1927). 

*See BEALE, ARE AMERICAN TEACHERS FREE? 256, 656 (1936). 

* See id. at 75. 

*See Weatherly, Freedom of Teach 
AMERICAN SOCIOLOGICAL Society 133, 14 

*See Academic Freedom and Tenure, 


- a the United poe 9 PROCEEDINGS 
it AAUP. Buu. 15, 18 (1986). + 
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public. For these views represent a grotesque misconception of 
what a university is, and of the rationale for the academic freedom 
of its professors. Since the concept of academic freedom is just 
barely beginning to be recognized as a principle of public law by 
American judges, a more general understanding of its place in our 
scheme of things would encourage the courts to take a more 
forthright position in concrete cases presenting for decision issues 
of educational freedom. 

Academic freedom involves, basically, the professor’s freedom 
of research, and the freedom to speak and write about the results 
of his research. As President Schurman of Cornell University said, 
at about the time of the founding of the American Association 
of University Professors: “freedom of investigation, freedom of 
teaching, freedom of publication, are the soul of the university.”’* 
Or, as Robert M. Hutchins declared in a notable address: 


A university is a community of scholars. It is not a kinder- 
garten; it is not a club; it is not a reform school; it is not a 
political party; it is not an agency of propaganda. . . . Freedom 
of inquiry, freedom of discussion, and freedom of teaching— 
without these a university cannot exist. ... The university 
exists only to find and to communicate the truth. If it cannot 
do that it is no longer a university." 
Similarly, the 1940 statement of principles of the American Asso- 
ciation of University Professors describes academic freedom in 
terms of “full freedom in research and in the publication of the 
results . . . . freedom in the classroom in discussing his subject,” 
and freedom to speak and write as a citizen. The statement recog- 
nizes, however, that these freedoms are not absolute. Thus it is 
noted that “research for pecuniary return should be based upon 
an understanding with the authorities of the institution.” As for 
classroom teaching, the professor is enjoined to “be careful not to 
introduce into his teaching controversial matter which has no 
relation to his subject.” And when speaking or writing as a citizen, 
the professor is asked to remember that “as a man of learning and 
an educational officer,” the community imposes special obligations 
upon him to be accurate, to exercise “appropriate restraint,” to 
“show respect for the opinions of others,” and to make it clear 
that he is not an institutional spokesman.* 





*See McVey discussion in 9 Proceepincs 159 (1915). 

* Address by Robert M. Hutchins, April 18, 1935, in Annals, Nov. 1938, p. 302. 
See definition, Lovejoy, Academic Freedom, 1 Encyc. Soc. Sci. 384 (1930). 

’ Academic Freedom and Tenure, 45 A.A.U.P. Buty. 108 (1959). 
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The principles of academic freedom are rooted in the conception 
of the university as “a self-generated guild of students or of masters 
accepting as grounds for entrance and dismissal only criteria rele- 
vant to the performance of scholarly duties.”® ‘Thus wrote the 
President of the Board of Overseers of Harvard University in 1954. 
He went on to point out that the full members of the faculty 
were not the employees, agents or representatives of the governing 
board. “They are a fellowship of independent scholars answerable 
to us only for academic integrity.”1° As President Capen once 
observed, presidents and boards can ruin universities, but “the 
only people who can make a university are the professors.”™ 

No one can deny that academic freedom, like all freedoms, must 
operate within the terms of the accepted and dominant culture, 
in all countries, but for us the difference lies in the character of 
the American culture, which is based upon freedom and democ- 
racy.7 We agree with Lord Acton that “at the root of all liberty 
is the liberty to learn.”* Our view of higher education is reflected 
in the famous remarks which Thomas Jefferson made about the 
time.of the founding of the University of Virginia in 1820: “This 
institution will be based upon the illimitable freedom of the 
human mind. For here we are not afraid to follow truth, wherever 
it may lead, nor to tolerate any error so long as reason is left free 
to combat it.’”** We also agree with Cardinal Newman that a 
university is a place, 

. .. in which the intellect may safely range and speculate, sure 
to find its equal in some antagonistic activity, and its judge 
in the tribunal of truth. It is a place where inquiry is pushed 
forward, and discoveries verified and perfected, and rashness 
rendered innocuous, and error exposed, by the collision of 
mind with mind, and knowledge with knowledge. 

Thus, in our American civilization the university must operate 
without intellectual boundaries because it must be completely free 
to search for the truth, and, as W. T. Couch once observed: “Aca- 
demic freedom is the principle designed to protect the teacher 





* Wyzanski, Sentinels and Stewards, Harv. Alumni Bull., Jan. 23, 1954, p. 316; 
= Byse, Teachers and the Fifth Amendment, 102 U. Pa. L. Rev. 871, 

Ibid. 

4 CaAPEN, THE MANAGEMENT OF UNIVERSITIES 13 (1953). 

™ Reisner, Academic Freedom and Radical Propaganda, Teachers College 
Record, Nov. 1935, pp. 89, 93. 

* Acton, THE History or Frezpom 102 (1907). 

“Letter from Thomas Jefferson to Mr. Roscoe, December 27, 1820, Wasninc- 
TON, 7 THe Writincs oF Jerrenson 196 (1861). 

™ Newman, What is a University?, 1 Hisronicat Sxetcnes 16 (1872). 
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from hazards that tend to prevent him from meeting his obligations 
in the pursuit of truth.”** Our universities are the most important 
instrumentalities we have for the testing of new ideas and the ad- 
vancement of scientific knowledge, and thus play an indispensable 
role in the progress of civilization. But while academic freedom 
serves the best interests of the community, much misunderstanding 
arises from the fact that those who pay for the educational services 
cannot determine the nature of these services without thereby 
denigrating them. A university is not like a governmental depart- 
ment or commercial company, which are structured and controlled 
hierarchically, with the civil servants or workers executing policies 
set for them by others; university scholars must define their own 
objectives and activities. This is not primarily for the benefit of 
the scholars as a class, since academic freedom exists “in order 
that society may have the benefit of honest judgment and inde- 
pendent criticism which otherwise might be withheld because of 
fear of offending a dominant social group or transient social 
attitude.”** 

Academic freedom is essential if education is to accomplish its 
great mission in a democratic society. As Jefferson once observed, 
“if a nation expects to be ignorant and free, in a state of civiliza- 
tion, it expects what never was and never will be.”** A democratic 
society cannot function successfully without an enlightened 
public opinion emanating from an educated citizenry. While the 
public schools are generally regarded as being a means of great 
personal advantage to the pupils, the New Hampshire Supreme 
Court once observed, “the fact is too often overlooked that they 
are governmental means of protecting the state from the conse- 
quences of an ignorant and incompetent citizenship.”*® The court 
noted that since public schooling was designed to promote the 
general intelligence of the people who constitute the body politic, 
it is not so much a right granted to the pupils as a duty — 
upon them for the public good. 

In addition, any society must have leadership, and the univer- 
sities in our civilization have the job of preparing men and women 
to hold positions of leadership in government, the professions and 





* See Kirk, ACADEMIC Freepom 1 (1955). 
" Byse & , TENURE IN AMERICAN HIGHER EpucaTIONn 4 (1959). 
“Letter . Thomas Jefferson .ta Charles Yancey, WasHincton, 6 THE 
tee ee soeatane BI? (1854). 
v. Board of ee 50 Re See Dee ee Tee 78, 175 (191 . See also 
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the economy. But leaders must be able to deal with change and, 
therefore, must not be slaves of routine. They must be able to 
take the initiative, handle new ideas and new problems, evaluate 
evidence, think rationally and act purposefully. Only a free educa- 
tional system can train such leadership. Furthermore, only an 
academic freedom system can help the pupil to understand the 
nature of a fluid society such as ours, and to prepare them to 
exercise critical faculties for a life which is bound to be full of 
controversy. The democratic way of life is inescapably untidy and 
marked by controversy, and pupils cannot be prepared for such a 
life by avoiding controversy in the schools. Academic freedom 
also makes teaching more vital and more interesting and attracts 
better people to the teaching profession. It gives society some 
assurance that there will be some trained experts available who 
are free from momentary passions in order to exercise independent 
judgment.”° For all these reasons we may agree with Bury's remark 
that liberty of thought and discussion “may be considered the most 
valuable achievement of modern civilization. . . .”** 


Russell Kirk has advanced the interesting argument that aca- 
demic freedom is necessary not only or even mainly because it 
serves the community, but rather for individualistic reasons. He 
maintains that “the principal importance of academic freedom is 
the opportunity it affords for the highest development of private 
reason and imagination, the improvement of mind and heart by 
the apprehension of Truth. . . .”** But since it is in the best 
interests of society that individuals realize their maximum poten- 
tialities, a sufficiently weighty justification of academic freedom 
can be satisfactorily defined in social rather than strictly indi- 
vidualistic terms. 

The principal device for preserving academic freedom is a tenure 
system.** Briefly, tenure has come to mean that after a defined 
prebationary period the teacher acquires a permanent position 
egret S- Sproul, President, University of California, said, on August 27, 

acd cman we Kit ng endl saab me wre hgmeetin, Sypcog 
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from which he cannot be discharged without good cause shown, 
upon specific notice and a -fair hearing, or what has come to be 
known as academic due process. Tenure does not mean that a 
teacher cannot be discharged from his job at all, but it does mean 
that he cannot be dismissed arbitrarily. 

There are other factors which strengthen the teacher’s claim to 
academic freedom. The growth of a large teaching force trained 
in objective scholarship, the rise of influential teacher organiza- 
tions, such as the National Education Association and the Ameri- 
can Association of University Professors, in recent years the slow 
growth of a body of judicially enforceable law, and above all, the 
development of a favorable climate of opinion, grounded in meral 
beliefs and long established usages, have all contributed to the 
vitality of the principles of academic freedom. 

The enjoyment of academic freedom is threatened by many 
forces. In the early days professors were fired because of their 
beliefs regarding such issues a3 abolition, evolution, bimetalism 
and assorted brands of “radicalism.”** The rise of the social sci- 
ences, ‘‘still encumbered with complex entanglements of emotion, 
tradition, convention, self-interest, and politics,”** created pressures 
upon academic freedom. The emotions of war, pacificism and 
pro-Germanism during World War I, for example, have created 
pressures. Some implications of majoritarian democracy have mili- 
tated against academic freedom. The teacher’s freedom has been 
challenged from time to time by theological or religious groups, 
by political parties or factions, by patriotic organizations, racial 
and national origins groups, and by what Veblen used to call the 
“captains of industry.”** For some years now a national preoccu- 
pation with communism has generated many pressures unfriendly 
to the cause of academic freedom. At the public school and high 
school levels the powers of the school boards have often made for 
arbitrariness,?” and at all levels of education much trouble has 
come from the possession by administrators of what President 
Capen once called “the Jehovah complex.”** It cannot, of course, 
be denied that the irresponsibles, the incompetents, the exhibition- 

™ See HorstapTer & METZGER, THE DEVELOPMENT OF ACADEMIC FREEDOM IN 
THE UNITED STATES (1955). 

RE apn en Academic Freedom, pW ee 1938, p. 

* VeBLEN, THE HIGHER LEARNING IN AMERICA ch 2 (reprint 1954): Weatherly, 
op. cit. a: note 4, at 143. 
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ists and the immoralists among the teachers themselves have con- 
tributed substantially to the pressure upon academic freedom, but 
in this respect it is well to note that authority should move 
cautiously in seeking to dismiss a teacher because he is eccentric 
or troublesome or is alleged to be disloyal to the institution, since 
“most people who think deeply and courageously are troublesome 
to somebody. . . .”2° 
All sorts of subjects have caused trouble in the schools, including 
religion, science, history, politics, questions of war and peace, and 
above all, social and economic issues, such as those dealing with 
free trade, monetary policy, labor problems, government. regula- 
tion of business, public utilities, communism and other varieties 
of radicalism, sex and birth control, prohibition and race ques- 
tions.*° As long ago as 1901, President Hyde of Bowdoin College 
pointed out that one of the basic reasons for the rise in academic 
freedom cases at that time was that increasingly the colleges and 
universities were concerning themselves with social and economic 
questions which divide the public and which people care about.* 
In a broader sense, it must be noted that in the nature of things 
the scholar is necessarily a disturbing person, since he is profession- 
ally committed to raising questions about accepted ideas and 
institutions which, as in the case of Socrates, are bound to evoke 
reactions ranging from uneasiness to alarm.*? Professors deal with 
new ideas, and as Walter Bagehot once observed, “one of the 
greatest pains to human nature is the pain of a new idea.’’** 
Furthermore, with the steady growth of state appropriations for 
education, resulting inevitably in a gradual movement toward 
administrative centralization, the controls imposed upon state insti- 
tutions of higher learning have increased in variety and number.* 
It is very difficult to describe just how much invasion of academic 
freedom there has been in recent years. There has in all proba- 
* Pritchett, Reasonable Restrictions Upon the Scholar’s Freedom, 9 Pro- 
cexpincs 150, 157 (1915). 
* Beale, Freedom for the School Teacher, Annals, Nov. 7 p. 119; Shils, 
Limitations on the Freedom of Research and Teaching in the Social Sciences, 


id. at 144. 
™ Hyde, Academic Freedom in America, 4 International Monthly, July 1920, 
1. 

P 2 Kirkland, Do Antisubversive Efforts Threaten Academic Freedom?, Annals, 

May 1951, p. 132. 

* BAGEHOT, 





Puysics AND Potitics 169 (reprint 1948). See of the Joint 
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bility been more than is commonly supposed, partly because only 
the unusual cases get public attention, partly because most pro- 
fessors prefer, for a variety of reasons, to suffer in silence, and partly 
because there are subtle forms of administrative terrorism which 
escape general attention altogether or which cannot be evaluated. 
The ultimate penalty, of course, is dismissal, but there are many 
others in the arsenal, including the threat of dismissal, the with- 
holding of promotions and salary increases, transfer to less de- 
sirable subjects or posts, and a vast range of petty annoyances. 
Another powerful weapon which equally defies both measurement 
and control is the power to make appointments and to refuse to 
make them. The censorship of textbooks, the control of curricu- 
lum, the imposition of patriotic requirements, the calling in 
of legislative and administrative inquisitors, are also important 
weapons of control. 

There have, of course, been various estimates concerning the 
condition of academic freedom in recent years. A general confer- 
ence held in July, 1935, at the Harvard Summer School, concluded 
that there was then a great deal of restriction of freedom of 
teaching, and ascribed this state of affairs mainly to the depression, 
which enhanced the sensitivity of the old order to criticism, the 
growth of nationalism since World War I, and the fact that 
teachers were making a greater effort to deal with vital social issues, 
and thus were using more freedom than previously.** Writing in 
1951, Professor Kirkland, a devoted student of academic freedom 
problems, concluded that there then existed a 

. . . reign of terror . . . unexampled in the history of American 

higher education. . . . The results of the anti-Red drive have 

been disastrous for higher education in America. Judged by a 

no more exalted standard than efficient administration, the 

search for alleged subversives has convulsed campus after 

campus with controversy, absorbed the attention and vital 

energy of administrators and teachers, better devoted to other 

purposes, and shattered morale with cynicism, doubt and fear,** 
Professor Mac Iver’s important report for the American Academic 
Freedom Project at Columbia University, published in 1955, was 
on the whole a pessimistic document.**? On the other hand, the 
distinguished professor of constitutional law at the Harvard Law 
School, Arthur E. Sutherland, expressed the opinion late in 1956 
that while the threats to academic freedom in the United States 
Ce anne: Aeateaite Toso the Public Schools, § Harv. Teachers Record, 
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were real, they had been unduly exaggerated, and he felt that the 
issue of communism in the teaching force was dying out.** A far 
more important questionnaire study of 2,451 social scientists, in 
165 colleges chosen at random, led Lazarsfeld and Thielens to 
conclude that: “American social scientists felt in the spring of 
1955 that the intellectual and political freedom of the teaching 
community had been noticeably curtailed, or at least disturbingly 
threatened.”’** 


JUDICIAL AND LEGISLATIVE RECOGNITION 


It has often been asserted that while academic freedom is a 
natural right, it has no place in American positive law.*° While 
it is true that American judges have been slow to give recognition 
to academic freedom as a legal right, and have even been reluctant 
to use the term, it is not quite accurate to say that it is still 
unknown to the positive law of the country. While teachers are 
reluctant, for various reasons, to bring lawsuits,*? the fact remains 
that an order dismissing a teacher is subject to judicial review on 
various grounds, constitutional, statutory and common law in 
character, and that there are judicially enforceable limits to some 
forms of arbitrary administrative action. As Byse and Joughin say 
in their book on tenure: 


The fact that the teacher has legally enforceable rights may 
strengthen the hand of the conscientious administrator or 
trustee when inflamed public pressures unjustifiably seek the 

of a teacher. Most important, the existence of a 
disinterested tribunal to resolve differences, when all efforts 
to do so amicably have failed, removes the teacher from the 
demeaning position of dependence on a governing board's 
benevolence and contributes to the creation of a milieu of 
independence and freedom in which a scholar can work most 
effectively.*? 


A great many judges and legal commentators, in discussing the 
employment and dismissal of teachers in publicly owned institu- 
tions, seem to proceed on the theory that since no one has a right 





* Sutherland, The American Teacher's Freedom and Responsibility, $ Journal 
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to public employment, it therefore follows that public employees 
have no rights so far as their employment is concerned. In this 
connection they delight to quote from Mr. Justice Holmes’ famous 
opinion of 1892 in McAuliffe v. Mayor of New Bedford** where, 
speaking for the highest court of Massachusetts, he declared that 
“the petitioner may have a constitutional right to talk politics, 
but he has no constitutional right to be a policeman.”** Actually, 
this witty remark did not settle the matter even for Justice Holmes, 
for after making the point that an employee must take employment 
on the terms which are offered him, he went on to say: “On the 
same principle the city may impose any reasonable condition upon 
holding offices within its control.”** There is a vast difference 
between saying that government may deal with its employees in 
its own sovereign pleasure and saying that it is restricted to the 
_ imposition of “reasonable conditions.” 


This point is now well recognized in the jurisprudence of the 
Supreme Court. Thus in Garner v. Board of Public Works,** Mr. 
Justice Frankfurter said in his concurring opinion: 


But is does not at all follow that because the Constitution 
does not guarantee a right to public employment, a city or a 
State may resort to any scheme for keeping people out of such 
employment. Law cannot reach every discrimination in prac- 
tice. But doubtless unreasonable discriminations, if avowed in 
formal law, would not survive constitutional challenge. Surely, 
a government could not exclude from public employment 
members of a minority group merely because they are odious 
to the majority, nor restrict such employment, say, to native- 
born citizens. To describe public employment as a privilege 
does not meet the problem.*’ 


Similarly, in United Public Workers v. Mitchell,** which upheld 
the constitutionality of the Hatch Act, Mr. Justice Reed said for 
the Court: 


Appellants urge that federal employees are protected by the 
Bill of Rights and that Congréss may not ‘enact a regulation 
providing that no Republican, Jew or N shall be a 
pointed to federal office, or that no federal employee shall 
attend Mass or take any active part in missionary work.’ None 
would deny such limitations on congressional power .. . .*° 


“155 Mass. 216, 29 N.E. 517 (1892). 
~ “Td. at 220, 29 NE. at 517. 
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In 1952, in the Oklahoma teachers’ oath case,°° Mr. Justice Clark 
declared in the opinion of the Court: “We need not pause to 
consider whether an abstract right to public employment exists. 
It is sufficient to say that constitutional protection does extend to 
the public servant whose exclusion pursuant to a statute is patently 
arbitrary or discriminatory.”*' And in Slochower v. Board of 
Educ.,>* again speaking for the Court, Mr. Justice Clark asserted: 
“[T]o state that a person does not have a constitutional right to 
government employment is only to say that he must comply with 
reasonable, lawful, and nondiscriminatory terms laid down by the 
proper authorities.’’** 

Furthermore, as long ago as 1923, the Supreme Court recognized, 
in the well known case of Meyer v. Nebraska, that the right to 
pursue a lawful calling includes the right to teach, a right which 
the legislature may not restrict unreasonably. In Berea College v. 
Kentucky,*> decided in 1908, Mr. Justice Harlan argued in his 
dissenting opinion that “the right to impart instruction, harmless 
in itself or beneficial to those who receive it, is a substantial right 
of property—especially, where the services are rendered for com- 
pensation.”** And he went on to assert that even if this right is 
not, strictly speaking, a property right, it is, beyond question, part 
of one’s liberty as guaranteed by the due process clauses of the 
Constitution. In fact, Justice Harlan went on to say that “in the 
eye of the law the right to enjoy one’s religious belief, unmolested 
by any human power, is no more sacred nor more fully or distinctly 
recognized than is the right to impart and receive instruction not 
harmful to the public.”*’ In 1940, speaking for the Fourth Circuit 
Court of Appeals, Judge Parker held that qualified teachers holding 
certificates from a state have a professional status, and “the civil 
right, as such, to pursue their profession without being subjected 
to discriminatory legislation on account of race or color.”5* — 

In fact, in a widely noted article,** Professor Cowan argued very 
persuasively that the teacher’s constitutional right to academic 
freedom is the sort of interest that tort law is accustomed ‘to 
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recognize, and that judges should hold that interference with 
academic freedom is an actionable wrong within the meaning of 
general tort law. Indeed, he maintains that “No teacher may 
surrender his constitutional right to academic freedom, not only 
because it is not alone his, but also because such a surrender is 
against public policy.” 

The public policy aspects of education have often been spelled 
out by the authors of American state constitutions and statutes 
and by the writers of judicial opinions. The claims of the teacher 
to academic freedom are by no means a mere emanation from the 
selfish interests of a professional guild. Thus many state constitu- 
tions declare, as does the Constitution of Massachusetts, that: 
“Wisdom, and knowledge, as well as virtue, diffused generally 
among the body of the people . . . [are] necessary for the preserva- 
tion of their rights and liberties; and as these depend on spreading 
the opportunities and advantages of education in the various parts 
of the country, and among the different orders of the people . . . .”* 
The legislature is directed, therefore, “to cherish the interests of 
literature and the sciences, and all seminaries of them .. . .”® 
The Constitution of Michigan declares that “schools and the means 
of education shall forever be encouraged . . . [because] religion, 
morality and knowledge . . . [are] necessary to good government 
and the happiness of mankind.”** The Constitution of Minnesota 
affirms that the duty of the legislature to establish “a general and 
uniform system of public schools . . . [rests upon the proposition 
that] the stability of a republican form of government . . . [depends] 
mainly upon the intelligence of the people.’”** Many state constitu- 
tions enjoin the legislature to establish “a thorough and efficient 
system of free Public Schools.”** The Mississippi Constitution 
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directs the legislature “to encourage by all suitable means, the 
promotion of intellectual, scientific, moral and agricultural im- 
provement.”** The Constitution of North Carolina declares that 
“the people have the right to the privilege of education, and it is 
the duty of the State to guard and maintain that right.”** Other 
state constitutions direct the legislature to provide a system of 
“adequate education,”** or to provide for the “liberal mainte- 
nance” of a school system.* 


Similarly, many statutes proclaim the great values which the 
legislature, in setting up the state university or system of public 
schools, attaches to education. Many statutes creating colleges or 
universities recite as one of their purposes the promotion of liberal 
education.”® Many of them state that the university shall provide 
the inhabitants of the state with the means of acquiring “a thor- 
ough knowledge of the various branches of literature, science and 
arts.”"? “Moral and intellectual advancement” is often described 
as one of the great objectives of educational institutions.’? Further- 
more, some legislatures affirm their concern with fostering research 
in their institutions of higher learning. Thus, the Montana law- 
makers wrote into their statute book a few years ago the statement 
that: 


] legislature finds and declares a serious public need exists 
in this state because of the requirements of the United States 
of America for scientific research by trained scientists to pro- 
mote the general welfare and to provide an adequate defense 
to the nation; and the legislature therefore recognizes an 
urgent need for the state of Montana to aid in fostering, sup- 
porting and furthering scientific research . . . .”"8 


During the past few years, Justices of the Supreme Court have 
spoken out more and more clearly in defense of academic freedom. 
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Thus in Sweezy v. New Hampshire,"* Mr. Chief Justice Warren 
wrote: 


_ The essentiality of freedom. in the community of American 
universities is almost self-evident. No one should underesti- 
mate the vital role in a democracy that is played by those who 
guide and train our youth. To impose any strait jacket upon 
the intellectual leaders in our colleges and universities would 
imperil the future of our Nation. No field of education is so 
thoroughly comprehended by man that new discoveries cannot 
yet be made. Particularly is that true in the social sciences, 
where few, if any, principles are accepted as absolutes. Scholar- 
ship cannot flourish in an atmosphere of suspicion and distrust. 
Teachers and students must always remain free to inquire, to 
study and to evaluate, to gain new maturity and u tand- 
ing; otherwise our civilization will stagnate and die."* 


In a concurring opinion in this case, Mr. Justice Frankfurter made 
clear it was necessary, “if understanding be an essential need of 
society,” that those who work in the social sciences must be left 
“as unfettered as possible.”"* He went on to say: 

These pages need not be burdened with proof, based on the 


testimony of a cloud of impressive witnesses, of the dependence 
of a free society on free universities. This means the exclusion 


of governmental intervention in the intellectual life of a 
university."* 
And in his concurring opinion in Wieman v. Updegraff,"* Mr. 
Justice Frankfurter said: 


That our democracy ultimately rests on public opinion is a 
platitude of speech but not a commonplace in action. Public 
opinion is the ultimate reliance of our society only if it be 
disciplined and responsible. It can be disciplined and respon- 
sible only if habits of open-mindedness and of critical inquiry 
are acquired in the formative years of our citizens. The process 
of education has naturally enough been the basis of hope for 
the perdurance of our democracy on the part of all our great 
leaders, from Thomas Jefferson onwards. 

To regard teachers—in our entire educational system, from 
the pri grades to the university—as the priests of our 
democracy is therefore not to indulge in hyperbole. It is the 
special task of teachers to foster those habits of open-minded- 
ness and critical inquiry which alone make for responsible 
citizens, who, in turn, make possible an enlightened and effec- 


™ $54 US. 234 (1957). 
% Id. at 250. 
"Id. at 262. 


Ibid. 
™ $44 US. 188 (1952). 
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tive public opinion. Teachers must fulfill their function by 
precept and practice, by the very atmosphere which they gen- 
erate; they must be exemplars of open-mindedness and free 
inquiry. ‘They cannot carry out their noble task if the condi- 
tions for the practice of a responsible and critical mind are 
denied to them. They must have the freedom of responsible 
inquiry, by thought and action, into the meaning of social and 
economic ideas, into the checkered history of social and eco- 
nomic dogma. They must be free to sift evanescent doctrine, 
queries by time and circumstance, from that restless, en- 
uring process of extending the bounds of understanding and 
wisdom, to assure which the freedoms of thought, of speech, of 
inquiry, of worship are guaranteed by the Constitution . . . .” 
Finally, in his dissenting opinion in the case which sustained 
New York’s Feinberg law,*° Mr. Justice Douglas spoke eloquently 
regarding the need for real academic freedom. He warned of the 
great danger of “supineness and dogmatism” taking the place of 
inquiry, of instruction becoming sterile and of the discouragement 
of the pursuit of knowledge. He declared: “We need be bold and 
adventuresome in our thinking to survive. A school system pro- 
ducing students trained as robots threatens to rob a generation 
of the versatility that has been perhaps our greatest distinction.’’** 


It must be added, however, that while these statements are 
eloquent and incisive defenses of academic freedom, they were all 
made in the past ten years, and a search of the 363 volumes of 
the United States Supreme Court Reports will not yield much more 
on this subject, if anything at all. While there has been no dearth 
of litigation in the state appellate courts on subjects involving 
teachers and education, a reading of hundreds of cases has yielded 
very few opinions which pay any attention to the subject of aca- 
demic freedom, and, much less, show any genuine appreciation 
of either its meaning or importance. 

In 1878, the Board of Regents of Kansas State Agricultural 
College discharged a professor of geology, without giving him the 
three months’ notice which the Board’s own rules required. In 
affirming the trial court’s judgment that the professor was entitled 
to three months’ salary, the Supreme Court of Kansas held that 
some security in the job was in the interest of the school itself, 
and added: 


No man of spirit, of self-respect, and of capability would want 
to hold an office or position at the whim or caprice of a body 
"Id. at 196-97. 


© Adler v..Board of Educ., 342 U.S. 485 (1952). 
* Td. at 510-11. 
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of men with whom he might have but little if any personal 

uaintance. No man of spirit, of mo meg, and of capa- 
bility would accept an office unless he felt that he was reason- 
ably certain to hold the same for some reasonable period of 
time. The shorter and more precarious the tenure of the office, 
the less attractive, important, and valuable it would be; and 
generally, men of only inferior talent could be found to 
accept it or to perform its functions with such a precarious 
tenure... .* 


The Supreme Court of West Virginia ruled in 1901 that where 
the statute provides merely that a professor may be removed “for 
good cause,” the Board of Regents of the state university was free 
to discharge a professor of anatomy with thirteen years of service 
without notice or hearing and without being subjected thereafter 
to judicial review because such procedures might lead to “almost 
interminable litigation, to the great harm of the university,”** and 
keep on the job in the meantime incompetent professors. Our 
chief interest in this case lies in the dissenting opinion of Judge 
Dent, who exhibited considerable understanding of the underlying 
purposes of appointment to indefinite tenure and removal only 
for good cause. He noted that this was the way to get and keep 
competent instructors. Generally speaking, he argued, only men 
of inferior talent will accept a position with a precarious tenure. 


An efficient instructor [he pointed out] even more than a good 
judge becomes more efficient the longer he is retained, and 
more valuable to the institution and the public, adding by his 
reputation and increasing knowledge to the success and pros- 
perity of the one and fully compensating the other, for its 
outlay and contribution of funds. While a professor who is 
kept in trepidation continually through fear that someone may 
secretly and maliciously induce his removal without cause by 
the board is rendered unfit to property perform the duties of 
his position and loses all love for the institution and all desire 
for its success. The institution which is continually ——- 
its professors without cause other than political or perso 

is bound to prove a failure. While the institution that retains 
and honors its competent professors will in turn be loved, 
honored and grow prosperous by and through them. Its reputa- 
tion will be their reputation, and its glory will be their glory. 


The Supreme Court of Minnesota ruled, in 1938, that a substi- 


tute school teacher who had rendered the required three years of 
probationary service, though without annual contract, had tenure 





* Board of ts v. Mudge, > 169, ne rot as ob 
* Hartigan v. of _— W.Va. 14, 17, 38 S.E. 698, (1901). 
“Td. at 43, 38 SE. at 710-11. , 
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rights.** The court took the occasion to explain the rationale of 
the tenure system, noting that historically it meant the application 
of civil service principles to the teaching profession. The opinion 
said: 

It was thought that for the good of the schools and the general 
public the profession should be made ingepenaces of personal 
or political influence and made free from the malignant power 
of spoils and patronage. . . . the movement itself has for its 
basis public interest in that most advantages go to the youth 
of the land and to the schools themselves, rather than the 
interest of the teachers as such. .. . [The tenure law was de- 
signed] to minimize the part that malice, political or partisan 
trends, or caprice might play.* 

More recently, in 1957, the Supreme Court of New Jersey had 
occasion to rule on the dismissal of teachers who took the fifth 
amendment before the House Committee on Un-American Activi- 
ties.*7 While it held hat removal of a communist from a teaching 
force was for “just cause” within the meaning of the applicable 
statute, the court also affirmed its attachment to the principle of 
academic freedom: 


The greatness of the United States has in no small measure 
been due to the basic freedoms of inquiry and expression which 
educational institutions at all levels have nurtured and de- 
fended so faithfully. The traditions of academic freedom and 
tenure have been twin bulwarks in the maintenance of strong 
and independent faculty staffs and it is vital in these times that 
they not be permitted to wither or decay because of inertia 
or fear.** 

Finally, a 1959 Wisconsin case is worth noting.** Dividing 4-3, 
the Supreme Court of Wisconsin ruled that a professor in a state 
college had been discharged unlawfully because of procedural 
irregularities which added up to the denial of a fair hearing. The 
court declared that the admission of evidence that the discharged 
professor had criticized the college and its administration at a 
meeting of the faculty association and in private conversation with 
other faculty members evinced a lack of proper understanding of 
the principles of academic freedom. “Surely,” said the court, “a 
teacher in a state college is entitled to some academic freedom in 
criticizing school programs with which he is in disagreement.”® 
eae of St. Paul, 202 Minn, 102, 277 N.W. 541 (1938). 

* Laba v. Board of Educ., 23 N.J. 364, 129 A.2d 273 (1957). 

“Id. at 393, 129 A.2d at 290. 


“ State ex rel. Ball v. McPhee, 6 Wis.2d 190, 94 N.W.2d 711 (1959). 
* Id. at 204, 94 N.W.2d at 719. 
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LEGISLATIVE CONTROLS 


The academic freedom and tenure of teachers must be viewed 
in the context of the very broad powers of regulation which state 
legislatures are conceded to have in the field of education, and 
especially public education. As a matter of law, public schools are 
state institutions, and the power to maintain them is an attribute 
of government in the same sense that the power to tax, or to 
administer justice, or protect public health and safety, are proper 
functions of government.®* The legislature’s power of regulation 
extends even to those state universities®*? which seemingly have a 
constitutional position of independence. While the reported deci- 
sions indicate that such institutions have a considerable measure 
of fiscal independence as regards the clearance of expenditures,’ 
or the erection of buildings, or the establishment of courses of 
instruction,” or the admission of students, nevertheless it is clear 
that the constitutional clauses do not free these institutions from 
all legislative control.** Of course, the general rule is that state 
colleges and universities are subject to legislative control. The 
Nebraska Supreme Court, for example, ruled in 1909 that the 
legislature could require the University of Nebraska to establish 
agricultural experiment stations in the western part of the state.®* 
More recently the highest court of Montana held that the legisla- 
ture could require the chairman of the chemistry department at 
the state university to serve as state chemist.°» The court noted 


* See Epwarps, THE COURTS AND THE PuBLic SCHOOLS ch. 2 (1955). 

* Michigan State University, Oklahoma Agricultural and Mechanical Co! . 
University of California, University of Colorado, University of Idaho, Uni ty 
of Michigan, University of Minnesota. 

* State v. State Bd. of Educ., 33 Idaho 415, 196 Pac. 201 (1921); State Bd. of 
Agriculture v. Auditor Gen., 226 Mich. 417, 197 N.W. 160 (1924); Regents v. 
Auditor Gen., 167 Mich. 444, 132 N.W. 1037 (1911); Trapp v. Cook Constr. Co., 
24 Okla. 850, 105 Pac. 667 S In State ex rel. University of Minn. v. Chase, 
175 Minn. 259, 220 N.W. 951 (1928), the court explained that the state consti- 
tution gave the Regents the Be om to manage the university as an independent 
body for the following reasons: 

“It was to put the management of the greatest state educational institution 





beyond the of Senger pel. ill-formed or careless meddling 
pr ge ol ambition that possible in the case of management 
by det ia ture or executive, chosen at frequent intervals and for 


functions and because of qualities and activities vastly different from those 
which qualify for the ne. of an institution of higher education.” 
Id. at 24-75, 220 N.W. at 95 

“ Fanning v. Syeacsoagy / of Minn., 183 Minn. 222, 236 N.W. 217 (1931). 

* Sterling v. Tho Mich. $69, 68 N.W. 253 (1 

* Williams v. Wheeler, 23 Cal. App. 619, 138 Pac. 987 (1918). 

See Note, 55 Micu. L. Rev. (1957); Ace ee of Utah v. Board of 

Examiners, 4 Utah 2d. 408, 295 P.2d 348 (1 
* State ex rel. Bushee v. Whitmore, 85 Neb. 566, 123 N.W. 1051 pall 
* State ex rel. Public Serv. Comm’n v. Brannon, 86 Mont. 200, 283 Pac. 202 


(1929). 
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that the modern university embraced a wider scope than mere 
teaching, and that it was not inapt “to characterize the State 
University as a developmental arm or agency of the state. . . .""1 
When the Supreme Court of Nebraska upheld a statute which 
required the state university to establish and operate a plant for 
the manufacture and sale of hog-cholera serum, the court remarked 
that the university had long since “passed the stage of scholastic 
instruction.”**! It has also been held that school boards may go 
as far as to require teachers to reside in the city or county,’ or 
to regulate their clothing,** though on this latter point there are 
contrary holdings.’ 

One of the best known examples of regulation of public educa- 
tion at all levels is found in the controls imposed by legislatures 
and school boards over the curriculum.’ It is established that 
the legislature may prescribe a uniform system of textbooks,’ and 
many legislatures have enacted laws directing the teaching of speci- 
fied subjects, such as American history and patriotism.‘ The 
classic example of legislative control over curriculum was the 
Scopes case, decided in 1927 by the highest court of Tennessee, 
in which the statute which made it unlawful for any teacher in a 
public school to teach the theory of evolution was sustained against 
various constitutional objections. The court argued that the statute 
was the act of the state as proprietor and employer, and that no 





Id. at 213, 283 Pac. at 208. 

™ Fisher v. Board of Regents, 108 Neb. 666, 673, 189 N.W. 161, 164 (1922). 

% Stuart v. Board of Educ., 161 Cal. 210, 118 Pac. 712 (1911). 

** Knowlton v. Baumhover, 182 Iowa 691, 166 N.W. 202, 5 A.L.R. 841 (191 
Berghorn v. Reorganized School Dist., 364 Mo. 121, 260 S.W.2d 573 28) 
Zellers v. Huff, 55 N.M. 501, 236 P.2d 949 (1951); O’Connor v. Hi 
po 421, 77 N.E. 612 (1906); Commonwealth v. Herr, 229 Pa. 182, 78 Atl. r 

1910 
Om City of New Haven v. Town of Torrington, 182 Conn. 194, 43 A2d 455 
(1945); State ex rel. Johnson v. Boyd, 217 I . $48, 28 N.E2d 256 (1940); Raw- 
lings v. Butler, 290 $.W.2d 801, 60 A.L.R.2d 285 (ry. 1956); Gerhardt v. Heid, 
66 N.D. 444, 267 N.W. rd Fe sass Hysong v. Gallitizin Borough School Dist., 
164 Pa. 629, 30 Atl. 482 

* See PIERCE, PUBLIC Gane AND THE TEACHING OF HISTORY IN THE UNITED 
STATES 1 HAMILTON & REUTTER, LEGAL ASPECTS OF SCHOOL BOARD OPERATION 


ch. 3 (1 

et 'y. State, 108 Tenn. 500, 53 S.W. 962 (1899). Cf. Evans v. Selma 
Union “> School Dist., 193 Cal. 54, 222 Pac. 801 (1924). 

 E. LA. STAT. § 239.06 (1959); Miss. Laws 1955, 155; — Laws 1949, 
ch. 256. § 19. It was stated as dictum, in Davis v. Beason, 188 US. 388, $42 
(1890), that there is no legal right to teach, Sick cannes aap hentaiilon 

of a crime, in this instance polygamy. The Court has said as much 
pote of communism in the leading Smith Act case, Dennis v. Uni 
States, 341 U.S. 494 (1951). 

* Scopes v. State, 154 Tenn. 105, 289 S.W. 363 (1927). For the Tennessee 
statute see TENN. Cope ANN. ses Goon For other anti-evolution laws of the 
period see Miss. Cope ANN. § 7315 (1930); Ark. Acts 1929, pp. 1518-19. 
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one has a right to work for the state except on such terms as it 
prescribes. The famous outdoor trial of the high school biology 
teacher, John T. Scopes, at Dayton, Tennessee, in which Clarence 
Darrow and William Jennings Bryan fought mightily for the soul 
of modern man, had all the aspects of a Roman holiday and a 
comedy of errors.*° While there was some defense of the Ten- 
nessee court’s decision in the law journals,”° the overwhelming 
weight of published professional opinion was highly critical of 
it.111 It was argued that the statute was hopelessly indefinite and 
capricious,’ that its purpose was clearly contrary to conceptions 
of public policy expressed in the state constitution, that it 
directed the teaching of a falsehood,’** and exercised “an ingenious 
tyranny” over the teacher’s mind.’** It was also noted that the 
state, merely as employer, cannot enact unreasonable regulations 
regarding education which violate freedom of thought."*¢ 

While the celebrated case of Pierce v. Society of Sisters," 
decided by the Supreme Court in 1925, established the basic 
proposition that a state may not constitutionally forbid private 
schools to operate, the state may forbid private schools to operate 
without a license, and may require them to observe certain mini- 
mum standards.’4* There are limits, however, and legislation may 
not go so far as “affirmative direction concerning the intimate and 
essential details” of private schools.* A state may not, without 
violating the Due Process Clause of the Fourteenth Amendment, 
forbid instruction in private schools in a foreign language, since 
this interferes unreasonably with the calling of language teachers, 


~~ See STONE, CLARENCE DARROW FOR THE DEFENSE (1941); SHIPLEY, THE WAR 
ON Mopern Science (1927); LipPpMANN, AMERICAN INQUISITORS (1928). 
ie Wooten, The Scopes Case, 1 Notre DAME Law. 11 (1925). The writer 
sai 
Riper i otha hn A oom Pe see eae S Sen ae 
i i » Not to say foolish, it the teaching of so 
difficult Mew la subject to immature by poorly-balanced and 
Saami Giabeaees Gae aptear tine tnak’ golleee ta ane peat 
schools and colleges . the Tennessee statute] . . . contains’ the — 
test of the preponderant reli and moral sentiment of the people of 
that commonwealth.” Id. at 1 
™ See Turck, State Control of Public School Curriculum, 15 Ky. L.J. 277 (1927). 
™ Carpenter, The Constitutionality of the Tennessee Anti-Evolution Law, 
6 Ore. L. Rev. 130 (1 
™ Waller, The Constitutionality of the Tennessee Anti-Evolution Act, 35 YALE 
LJ. 191 (1925). 
™ Carpenter, supra note 112. 
™§ Lee, Anti-Evolution Laws Unconstitutional, 11 A.B.A.J. 417 (1925). 
at ag ae Limitations Upon the State’s Control of Publi Education, 6 TENN. 
L. Rev. 153 (1 
™ 268 US. 510 (1925). 
mn © American Socialist Soc’y, 202 App. Div. 640, 195 N.Y. Supp. 801 
(I 
™* Farrington v. Tokushige, 273 U.S. 284, 298° (1927). 
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the opportunities of pupils to acquire knowledge, and the power 
of parents to control the education of their children.7° There 
have been a number of cases which hold that while the schools 
have a wide latitude in deciding what pupils should study, reason- 
able requests of parents for exceptions to the general rules should 
be granted.?4 

School authorities also are conceded by the courts to have broad 
powers of control as regards the students. In holding valid a school 
board regulation providing for the suspension of pupils who are 
absent or tardy a certain number of times, the lowa Supreme Court 
said many years ago: “Any rule of the school, not subversive of 
the rights of the children or parents, or in conflict with humanity 
and the precepts of divine law, which tends to advance the object 
of the law in establishing public schools, must be considered 
reasonable and proper.”?*? Thus schools may prohibit students from 
leaving the grounds during regular school hours,'** and the right 
of the state to forbid student membership in fraternities or other 
secret societies is now well established.*** School authorities pos- 
sess wide powers of discipline over students, although courts will 
take jurisdiction to review the legality of expulsions,’** even in 
the case of private institutions which reserve in their catalogues or 
bulletins the right to dismiss students they find to be undesirable, 
since an arbitrary dismissal is unlawful.1#* Appellate courts have 
upheld expulsions for ali sorts of reasons, such as persistently 





™ Meyer v. Nebraska, 262 U.S. 390 ‘" . A similar —— was enunciated 
in Mo Hock Ke Lok Po v. Stainback, 7 upp. 852 (D. Hawaii 1947). 

* Hardwick v. Fruitridge School an, ‘54 Cal. App. 696, 205 Pac. 49 (1921) 
(cannot =e pupil for refusing, on ts’ command, to learn dancing); Lake 
View School Trustees v. People ex rel. Van Allen, 87 Ill. 303 (1877); State ex rel. 
Kelley v. Ferguson, 95 Neb. 63, 144 N.W. 1039 (1914); State ex rel. Sheibley v 
School Dist. No. 1, 31 Neb. 552, 48 N.W. 393 (1891). 

_ ™ Burdick v. Babcock, $1 Iowa 562, 565 (1871). 

™ Richardson v. Braham, 125 Neb. 142, 249 N.W. 557 (1933); Flory v. Smith, 
145 Va. 164, 134 S.E. 860 (1926). 

™ Waugh v. Board of Trustees, eee ae v. Srygley, _- 
580, 197 S.W.2d 39 (1946); Satan Fraterni y Reed of Pak. Teerttion 
Fla. 222, 22 So. 2d 892 (1 45); ween be cs, 287 Mass. 103, 191 NE 40? N.E. 407, 194 
A.L.R. 1274 (1934); ns v. of Educ., 228 N.C. 763, see 
(1944); Burkitt v. School Dist. NotI 1, 195 Ore. 471, 246 P.2d 566 (1 
v. Abiline Independent School Dist., 190 S.W2d 406 (Tex. ce 
Wayland v. Board of School Directors, 43 Wash. 441, 86 Pac. 642 vo AgP IO 
Wright v. Board of Educ., 295 Mo. 466, 246 S.W. 43 (1922). 

See The Legal Status of the Public-School Pupil, 26 N.E.A. REsearncn BuLt. 
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contumacious conduct,?** or violation of rules regarding mar- 
riage,’** the smoking of cigarettes, 1*° giving liquor to other stu- 
dents,'*° wearing objectionable cosmetics, *** creating a disturbance 
on a school bus,’*? and cheating on examinations.** While in 
general courts frown upon the imposition of disciplinary penalties 
for undesirable off-campus behavior,!*+ there have been a few cases 
where state appellate courts have upheld expulsions from colleges 
for off-campus behavior which the authorities felt to be damaging 
to institutional reputation.'** Finally, while some state courts have 
in the past upheld expulsions of students for refusing on religious 
grounds to salute the flag,** the United States Supreme Court 
ruled in 1943 that such expulsions violated the due process clause 
of the Constitution.*** 

Among the controls which school authorities exercise, one of 
the most pervasive is the power to exercise discretion in recruit- 
ment. Before a professor is in any position to claim academic 
freedom, and the tenure which protects him in the exercise of that 
freedom, he must first become a professor. Once on the job he 
has substantial rights, but those who do the hiring have an almost 
unlimited discretion with which courts will not interfere.** Thus 
Mr. Justice Minton wrote in Adler v. Board of Educ.:*** “That 
the school authorities have the right and the duty to screen the 
officials, teachers, and employees as to their fitness to maintain 


™ Steier v. New York State Educ. Comm’n, 271 F.2d 13 (2d Cir. 1959), cert. 
denied, 361 U.S. 966 (1960). See Note, 73 Harv. Law Rev. 1388 (1960); Smith v. 
Johnson, 105 Neb. 61, 178 N.W. 835 (1920). 

%® State ex rel. Thompson v. Marion County Bd. of Educ., 202 Tenn. 29, 302 
S.W.2d 57 (1957). Contra, McLeod v. State ex rel. Colmer, 154 Miss. 468, 475, 
122 So. 737, 738, 63 A.L.R. 1161, 1164 (1929): “Marriage is a domestic relation 
highly favored by the law.” 

%® Tanton v. McKenney, 226 Mich. 245, 197 N.W. 510 (1924). 

™ State ex rel. Ingersoll v. Clapp, 81 Mont. 200, 263 Pac. 433 (1928), cert. 
denied, 277 US. 591 (1928). 

so v. Sellmeyer, 158 Ark. 247, 250 S.W. 538 (1923). 
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ian ex rel. Bluett v. Board of Trustees, 10 Ill. App. 2d 207, 134 N.E.2d 635 
(1955). 

™ State ex rel. Clark v. Osborne, 24 Mo. App. 309 -? 

™* Zarichny v. State Bd. of Agriculture, 17 US.L. Weex 3374 (1949), cert. 
denied, 338 US. 216 (1949); Robinson v. University of Miami, 100 So. 2d 442 
Ow Dist. = App. 1958); v. Trustees, 101 Misc. 146, 167 N.Y. Supp. 202 

. Ct. 1917). 
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the integrity of the schools as a part of ordered society, cannot be 
doubted.”24° 


THE CONCEPT OF TENURE 


Many of the most elemental safeguards of academic freedom are 
not to be found at all in statutes and formal institutional regula- 
tions. Professors in many institutions enjoy a full measure of 
freedom and security on the basis of custom alone. Furthermore, 
desirable practices have been spelled out in the codifications of 
teacher’s organizations, of which the 1940 Statement of Principles 
of the American Association of University Professors is the most 
influential illustration, and defended by the exertion of group 
pressures.1*1 Whether based upon written rule or custom, however, 
most educational institutions at the college and university level 
have some form of tenure system as the basis for the protection 
of the teacher’s freedom.’ The essence of the tenure concept is 
that after a probationary period the instructor is given a permanent 
position from which he cannot be removed except for good cause 
after a fair hearing. The key to the whole matter lies, then, in 
the definitions of criteria and in the procedures which relate to 
the termination of appointments. There are of course many other 
weapons in the hands of educational authority—such as refusal 
to promote, salary controls, assignments of duties, variations in 
teaching loads, distribution of research opportunities, and endless 
annoyances—but the ultimate weapon is dismissal. One may say, 
in fact, that where there is a job, there is still hope. 

There has been a long experience with the concept of legal 
tenure in the country’s public schools, ever since Massachusetts 
adopted a tenure law for teachers in 1886. Tenure statutes, as far 
as dismissal is concerned, are based on the concept of “good” or 
“adequate” or “sufficient” cause. Various specific grounds for dis- 
missal are spelled out, including immorality, insubordination, 
physical or mental incapacity, persistent refusal to obey reasonable 
rules and regulations, incompetence, commission of crimes, finan- 
cial exigencies and lack of students.’** Thus, to cite a rather 
typical statute, the Ohio statute declares that “the contract of a 
teacher may not be terminated except for gross inefficiency or 





Id. at 493. 

1 Academic Freedom & Tenure, 45 A.A.U.P. Buty. 107 (1959). 

%8See BysE & JOUGHIN, TENURE IN AMERICAN HIGHER EpucaTION 9-10 (1959). 
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immorality; for willful and persistent violations of reasonable 
regulations of the board of education; or for other good and just 
cause.”"** The New York Education Law mentions “ (a) Insubordi- 
nation, immoral character or conduct unbecoming a teacher; 
(b) Inefficiency, incompetency, physical or mental disability or 
neglect of duty. . . “5 and in addition, “for the utterance of any 
treasonable or seditious word or words or the doing of any treason- 
able or seditious act or acts... .”"** The California Education 
Code lists: 


{a) Immoral or unprofessional conduct. (b) Commission, aid- 
ing, or advocating the commission of acts of criminal syndi- 


ism. ©. (c) Dishonesty. -(d) Incompetency. (e) Evident 
unfitness for service. (f) Physical or mental condition. . . 
(g) Persistent violation or refusal to obey school law. . . . (h) 


Conviction of a felony or of any crime involving moral turpi- 
tude. (i) . . . the advocacy of, and inculcation and indoctrina- 
tion into communism. ocr 


Actually, in the public school field, the concept of removal only 
for good cause is deeply rooted in the general common law con- 
cepts of the country. While there were early state cases which 
held that teachers served at the pleasure of the board and could be 
discharged at will, without assigning any cause at all,** and while 
in the absence of statutory provisions regarding dismissal, the 
employing agency has an implied power to dismiss,™* the over- 
whelming weight of modern authority is to the effect that the 
power to remove can be exercised only for good and sufficient 
cause, and cannot be exercised arbitrarily, even though contracts 
of employment or statutes are silent on the subject or speak in 
sweeping terms of an undefined power of removal.’® It was noted 





™ Onto Rev. Cope ANN. § 3319.16 (Page 1954). 
™“* N.Y. Epuc. Law § 3013 (2). 
“N.Y. Epuc. Law § 3021. 


Int. ANN. Stat. ch. 122, §§ 2-12, 6-36, 21-26 (Smi -Hurd 1959); OxLa. Srar. tit. 
"ody 6-2 (1951); N.M. STAT. ANN. § 73-1-7 : 4 


See School Dist, No. v. Colvin, 1 Kan. 288 (1872; Maxey v. Boar of 
Gary. Weatherly ¥. Maye OM Chattanoors, 48 SW. 138 (T 
ea v. Ma ttanooga, n. 
aaos, Tux Couxrs ax Tue Postic Scuoots 475. (rev. ed ed. 1955); 
City of Crawfordsville v. Hays, 42 Ind. 200 (1873); Bays v. State, 6 Neb. 167, 
173 (1877) | authority to terminate the employment of a teacher must rest 


= Taylor». School Dist. No. ie eee my Hartmann v. 
Board of Educ., 356 Ill. 577, 191 N.E. 279 (1934); Board of Educ. v. Cook, 3 Kan. 
—— Ab Pac. 119 os Wallace v. School ist. No. 27, 50 Neb. 171, 69 N.W. 

(1897) - Gibbs, 97 Tenn. 489, 37 S.W. 277 (1896); Tripp v. 
Schosl Di. No 3, FO Wis. 651, 7 N.W. 840 (1881): ; 
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long ago by the Georgia court that “it would doubtless be difficult 
to secure competent and experienced teachers for the schools . . . if 
they knew they were liable to be discharged at any time, without 
cause, at the whim or pleasure of the school board. . . .”"51 Where 
a statute merely says that teachers may be removed “for cause,” 
then “the cause must be a real cause affecting the interests of the 
school.”’*? Furthermore, it is well established that where the legis- 
lature lists the various causes for dismissal, it is presumed that 
such grounds are exclusive, and prohibit discharge for any other 
reasons.153 

When the tenure principle was introduced into modern legisla- 
tion dealing with the public schools, state courts were quick to 
sustain its validity against a number of constitutional objections. 
Responding to the principal charge, the courts have consistently 
ruled that a teacher tenure act is based on the public policy of 
protecting the educational interests of the state and not on a policy 
of granting special privileges to teachers as a class or as individ- 
uals. Its purpose is to secure for the people of the state “a 
competent and efficient school system by preventing dismissal of 
capable teachers without just cause.”*°> In addition, tenure rights 
are valuable rights, and courts have been alert to protect a teach- 
er’s right to be classified as a permanent employee when she has 
met the statutory requirements.*%* Furthermore, courts have not 
ignored the fact that tenure rights may be invaded by methods 
other than outright dismissal, and particularly through the device 
of reassignment. While courts agree that boards must have con- 
siderable discretion in changing even a permanent teacher's assign- 
ment, they insist that it must be done reasonably so that the work 
assigned is of a grade and rank equivalent to that by which perma- 


™ Board of Educ. v. Bacon, 22 Ga. App. 72, 78, 95 S.E. 753, 755 (1918). 
Pe Wild Rose Special School Dist. No. 90, 47 N.D. 297, 298, 182 N.W. 


Public School Dist. No. 11 v. Holson, $1 Ariz. 291, me ee (1927); 
Kenned v. Board of Educ., 82 Cal. 483, 22 Pac. 1042 (1 

McSherry v. City of St. Paul, 202 Minn. 102, 277 N.W. 
= Teachers Tenure Act Cases, 329 Pa. 213, 231, 197 Au 944, "355 (1980), Se See 
also, on the general constitutional issues involved, State ex rel. 
206 Ind. 58, 187 N.E. 267 (1933); Ratcliff v. Dick Johnson School Township, 
204 Ind. 525, 185 N.E. 143 cr State ex rel. Nyberg v. Board of School Direc- 
tors, 190 Wis. 570, 209 N.W (1 
™ See Hogsett v. Beverly Hills Schoo! Dist., 11 Cal. Ai Ee ee 
(1936); Sherman v. Board of Trustees, 9 Cal. App. 2d 3 Pad 810 i 
poem Santa Ana High School Dist., 131 whe 21 Pad 610 

administrators, such as principals and su SY (198%. Jensen 
uire tenure: Gastineau v. Meyer, 131 Cal. App. 611, “oe Pad 3 (1 
<Lehaueninas Gone dubeahiine No. 85, “peal 233, 199 N.W. 91 Ac 
O'Connor v. Emerson, 196 App. Div. 807, 188 N.Y.Supp. 236. (1921); Farley v. 
Board of Educ., 62 Okla. 181, Pac. 797 (1917). 
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nent status was acquired.’** It is also worth noting that the United 
States Supreme Court has brought teacher tenure acts within the 
obligation of contracts clause of the Constitution.'** 

While there are some early cases to the contrary,*® the great 
weight of modern judicial authority holds that the public school 
teacher, whether under a tenure system or not, is entitled to those 
procedural amenities which add up to what is generally called 
academic due process, in case of dismissal. This means, generally 
speaking, a fair hearing on specific charges,1*° with the burden of 
proof resting on the board.’** While the board hearing, as an 
administrative procedure, may be informal in character, so that 
the strict rules of evidence which courts must observe need not be 
followed,*** and the specificity of charges necessary in a judicial 
investigation is not required,’** nevertheless the administrative 
findings must be supported by substantial evidence,** and those 


*% School Dist. No. 21 v. Hudson, 169 Ark. 938, 277 S.W. 18 owes Abraham 
* Sims, 2 Cal. 2d 698, 42 P.2d 1029 (1935); Mitchell v. Board of Trustees, 5 Cal. 
pp. 2d 64, 42 P.2d 397 (1935); H m School Township v. Graves, 84 Ind. 
ape. oe + ot oe 61 (1926); People ex rel. Callahan v. Board of Educ., 174 N.Y. 
= = oe 4 (1903); Butler v. Joint School Dist. No. 4, 155 Wis. 626, 145 N.W. 
(1914). 


8 Indiana ex rel. Anderson v. Brand, 303 U.S. 95 (1938). Dodge v. Board of 
Educ., 302 U.S. 74 (1937) held that a retirement law did not create a contract 
within the meaning of the contract clause, because the pensions were mere 
gratuities without any agreement of the parties 

* See, e.g., United States ex rel. Nalle v. Hoover, 31 App. D.C. 311 (D.C. Cir. 
1908); School Dist. No. 23 v. McCoy, 30 Kan. 268, 1 Pac. (1883). The recent 
case of Bump v. Union High Schoo ‘Dist., 144 Ore. 390, 24 Psd 330 (1933), held 
that notice of charges was not necessary because the violated regulation was 

rt of the contract. See also Ewin v. Independent School Dist. No. 8, 10. Idaho 

02, 77 Pac. 222 (1904); State ex rel. Early v. Wunderlich, 144 Minn. 368, 175 
N.W. 677 (1920); Levitch v. Board of Educ., 243 N.Y. 373, 153 N.E. 495 (1926); 

Ridenour v. Board of Educ., 15 Misc. 418, 37 N.Y. Supp. 109 (Sup. Ct. 1 

Kennan v. San Francisco Unified School Dist., Cal. 2d 08, 214 P2d 382 
(1950); School Dist. No. 25 v. Youberg, 77 Colo. 202, 235 Pac. 351 (i925); School 
Dist. No. 2 v. Shuck, 49 Colo. 526, 113 Pac. 511 (1911); School Dist. No. 3 v. 
Hale, 15 Colo. 367, 25 Pac. 308 (1890); Hopkins v. Inhabitants of Bucks 
119 Me. 487, 111 Atl. 734 (1920); Graves v. School Comm., 299 Mass. 12 
N.E.2d 176 (1937); Kuehn v. School Dist. No. 70, 221 Minn. 443, 22 N.W.2d 220 
(1946); State ex rel. Howard v. Ireland, 114 Mont. 488, 138 P.2d 569 (19438); 
Kellison v. School Dist. No. 1, 20 Mont. 153, 50 Pac. 421 (1897); Horne v. Chester 
School Dist., 75 N.H. 411, 75 Atl. 431 (1910); Stapleton v. Huff, 50 N.M. 208, 
173 P.2d 612 (1946); Snyder v. Washington Townshi aes ~—paee 117 Pa. Super. 
448, 178 Atl. = — 5) Morley Power, 73 Tenn. 691 ( 

* Seher v. W School Dist. No. 26, 79 N.D. $18, 59. Nw 805 (1953); 
Swink’s Case, 182 Pa. Super. 107, 200 Atl. 200 (1938). 

Anthony v. Phoenix Union High School Dist., 55 Ariz. 265, 100 P.2d 988 
(1940); School Dist. No. 1 v. Thom 121 Colo. 275, 214 P.2d — ); People 
State ex rel. a v. Board of Educ., 213 Minn. 550, 7 N.W.2d 544 (1942) 
ex rel. mee . Board of Educ., 3 Hun 177 ge 1874); Blair v. 

Trustees, 16 $.W.2d 1 — 2 Civ. App. 194 
= » 250 Mass. 384, 145 N.E. 580 (1924). 





o> Seate ex sol, Seeclé ©. Be Board of Educ., 252 Ala. 254, 40 So. 2d 689 1949); 
v. Board of Pub. Instruction, 153 Fla. 728, 15 So. 2d 748 (1943); 
Dist. No. 94 v. Gautier, 13 Okla. 194, 78 Pac. 954 (1903). 
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who sit in judgment must be impartial.’ Furthermore, in dis- 
missal cases, at some point and under defined circumstances, the 
teacher is entitled to some form of judicial review. Of course, the 
general rule of law that administrative remedies must first be ex- 
hausted before seeking judicial relief applies in the school cases.'** 
But the decision of the school board can be reviewed by the courts 
to determine whether the board has clearly abused its discretion 
by acting arbitrarily, corruptly, fraudulently, capriciously, or un- 
lawfully.1°* Even where the statute says specifically that the finding 
of an educational commissioner shall be final and conclusive, this 
will not prevent a judicial review of an arbitrary or unlawful 
act.16 It is worth noting that ordinarily neither mandamus*® nor 
injunction’”® will lie where the more normal remedy of a suit for 
damages is available. Suits for damages are often the only possible 
judicial remedy,'*! and juries have frequently been asked to deter- 
mine the sufficiency of the grounds for discharge."? 

American state appellate courts have over the years passed judg. 
ment in innumerable cases on the adequacy of the reasons assigned 
by school authorities for the dismissal of public school teachers. 
Thus, it has been held many times that teachers may be dismissed 
for various types of misconduct, such as conviction for assault and 
battery upon the wife,’™* overattention to lady teachers,’ the 





#8 State ex rel. Barnard v. Board of Educ., 19 Wash. 8, 52 Pac. py oe. 

% Schrader v. Cameron Township School Dist., 221 Iowa 799, N.W. 473 
(1936); Kirkpatrick v. Independent School Dist., 53 Iowa 585, 5 N.W. 750 (1880); 
Draper v. Commissioners of Pub. Instruction, 66 N.J.L. 54, 48 Atl. 556 (Court 4 
Errors. & Appeals 1901); Bronson v. Board a: am 136 Misc. 76, 240 N.Y. Su 
291 (Sup. Ct. 1930). State ex rel. Caffrey oe Court, 72 Wash. 444, 
Pac. 747 (1913). But cf. Arburn v. Hunt, nt, 20% Ind. 61, 191 N.E. 148 (1934). 

“* Board of Educ. v. Stotlar, 95 Ill. App. 250 (1901); Morris v. School Dist. No. 
40, 139 Kan. 268, 30 P.2d 1094 (1934); ool Dist. No. 18 v. Davies, 69 Kan. 162, 
76 Pac. 409 (1904); Meade County Bd. of Educ. v. Powell, 254 Ky. 352, 71 S.W.2d 
638 (1934); Christmann v. Coleman, 117 Ohio St. 1, 157 N.E. ee Gragg 
v. Hill, 58 S.W.2d 150 (Tex. Civ. App. 1933). But cf. Zantzinger v. Manning, 
123 Md. 169, 90 Atl. 889 (1914). 

1 Fabricius v. Graves, 254 Age Div. 19, 3 N.Y.S.2d 973 (Sup. Ct. 1938). 

%® State ex rel. Lewellen v ith, 49 Neb. 755, 69 N.W. 114 (1896); State ex 
rel. Sittler v. Board of Educ., 18 N.M. 183, 135 Pac. 96 (1913); Mootz v. Belyea, 
60 ND. 741, 236 N.W. 358, 75 A.L.R. 1347 (1931); Board of Educ. v. State ex rel. 
Reed, 100 Wis. 455, 76 N.W. 351, (1898). 

*” School Dist. No. 1 v. Carson, 9 Colo. App. 6, 46 Pac. 846 (1896); Greer v. 
Austin, 40 Okla. 113, 136 Pac. 590 (1913). But cf. Lemasters v. Willman, 281 
S.W.2d 580 (Mo. App. 1955) (injunction preventing dismissal of teachers by 
board acting without legal authority). 

™ Kelderhouse v. Brown, 17 Abb. N. Cas. 401 (Erie Page Ct, N.Y. 1 
Epwarps, THE COURTS AND THE PusLic ScHoots 505-08 (rev. ed. 1955); Note, 
It. L. Rev. 225-28 (1940). 

*™ See, ¢.g., Christensen v. Plummer, 130 Minn. 440, 153 N.W. 862 (1915); 
School Dist. No. 62 v. Morgan, 127 Okla. 193, 260 Pac. 46 1927) 

8 Baird v. School Dist. No. 25, 41 Wyo. 451, 287 Pac. oe 

™ Thompson v. Pendleton County Bd., 258 Ky. 843, 81 S.W.2d (1985). 
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habitual use of profanity in the hearing range of students,’"* and 
a fist fight with a fellow teacher.*** A New York judge once ruled 
that Bertrand Russell was morally unfit to teach at City College 
because of the alleged “filth” in his books on subjects relating to 
sex and marriage.'** One court sanctioned the dismissal of a teacher 
after an indictment for adultery," and another after a teacher 
was charged with adultery in a divorce suit,’"* on the theory that 
mere charges may be sufficient to warrant dismissal, since a teacher 
must have a good reputation as well as a good character. A New 
York court once upheld the denial of a license to a teacher who 
had concealed from the Board of Examiners that he had once been 
employed by a communist newspaper,'*® but in 1942 the Pennsyl- 
vania Supreme Court ruled that it was improper to dismiss a 
teacher merely because he once signed the nomination papers of a 
neighbor and lifelong friend who ran on the Communist Party 
ticket."** The Arkansas court once ruled that chewing tobacco and 
spitting through the screen windows was not sufficient justification 
for a discharge.'** 

No teacher, whether protected by legal tenure or not, has a 
right to his job if he does his work incompetently, and appellate 
courts have often upheld dismissals for reasons of incompetence 
or negligence.’** Such facts as inability to maintain discipline,’ 
lack of knowledge of subject matter and inability to cooperate with 
colleagues,*° serving as a barmaid in her husband’s beer garden 
after school hours,'** publicly advocating no participation in any 

™ Finch v. Fractional School Dist. No. 1, 225 Mich. 674, 196 N.W. 582 (1924). 

™ Arehart v. School Dist. No. 8, 137 Neb. 369, 289 N.W. 540 (I 

™ Kay v. gprs fakin. gaadly wre , supra note 138, anaes 18 N.YS2d at 829: 
“While this court not interfere with any action of the board in so far as 
Po Sky yea 
minds of adolescents of acts forbidden by the Penal Law ea 

"8 Freeman v. Inhabitants of Bourne, 170 Mass. 289, 49 N.E. 435 898). 

a. de Board of President and Directors, 15 Mo. App. 362 (St. Louis 

cin Maley of Epa vy Board of Examiners, 162 Misc. 718, 295 N.Y. Supp. 796 


Ct. 1 d., 255 Div. 745, 6 N.YS2d 872 ( 
CoP Wittering be Scot Die v- Giles, 843 Pa. $82, 2 A2d 447 (10K, 
See Note: 8 U. e 4 


wm, Ottinger v. School Dist. No, No, 25,157 Ark 8, 247 SW. 789 1923). 
Eastman v arg a 2 A Iowa 590 (1866); McCrea v. 
Pine Townshi Piney 145 Pa. 550, tl. 1040 (1891); Lane's " Appeal, 141 
a8 Ve ; ties A.2d 573 (1940); Holden v. School Dist. No. 10, 
t 
v. School City of Mt. Vernon, 45 Ind. . 572, 90 N.E. 105 (1909); 
Siste ce rol. BA. of Distovens 9. Promoa, 120 ), 208 Pac. 47 (1922). 
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way in a war effort on grounds of conscientious objection,"** subjec- 
tion to epileptic fits,** or striking a child in anger,*** have been held 
by courts to justify dismissals for incompetence. Of course, the bur- 
den of proving incompetence is on the school authorities, and dis- 
missals on this ground have been set aside by reviewing courts 
where they found the proof insufficient. Thus, it has been held 
that incompetence is not established by the mere fact that the 
teacher signed the nominating papers of a communist candidate 
for office, #** nor by the fact that the teacher committed in the course 
of a long and faithful service a single breach of strict ethics by 
feigning illness to go hunting,'** nor by the mere fact that pupils 
and parents express dissatisfaction.’ 

Courts have sanctioned many other reasons for dismissing teach- 
ers from their posts. They may be discharged for lack of students*™* 
or where for financial or other proper reasons courses or depart- 
ments are abolished.**%* They may be discharged for neglect of 
duty,” for various forms of behavior unbecoming a teacher or un- 
professional conduct,'*" for insubordination,’** and for belonging, 





“State ex rel. Schweitzer v. Turner, 155 Fla. a 19 So. 2d 832 (1944); 


McDowell v. Board of Educ., 104 Misc. 564, 172 N.Y. Supp. 590 Ct. 1918). 
See Note, 25 B.U.L. Rev. 292 (1945). For a similar gon ayes. Rows 
of Educ., 325 Ill. App. 543, 60 N.E.2d 431 (1945), cert. denied, 327 U.S. 786 (1946). 


™ Anderson v. Consolidated School Dist., 196 Minn. 256, 264 N.W. 784 (1936). 
See Note, 22 Iowa L. Rev. 162 (1936). 
Robinson v. School Directors, 96 Ill. Ap) eR ony 1). On cruelty to students 
see Whitehead v. School Dist., 145 Pa. 418, 22 Atl. 991 (1891) 
™ School Directors v. Reddick, 77 Ill. 628 (1875); Neville v. School Directors, 
PR 71 OE en Ae. Seer * Culver, 94 Ind. App. 692, 182 N.E. 
1 


™ Wi School Dist. v. Gillies, anges note 181 

1 Midway 1 Dist. v. Griffeath, 166 P.2d 331 (Calif. 1946). 

™ Paul v. "School Dist. No. 2, 28 Vt. 575 (1856). 

* State ex rel. Ging v. Board of Educ., supra note 162; Downs v. Board of 
Educ., 12 N.J. Misc. , 171 Atl. 528 (1934); Funston v. District School Bd., 
130 Ore. 82, 278 Pac. 1075, 63 A.L.R. 1410 (1 

w= Ehret v. School Dist. $83 Pa. 518, 5 A.2d 188 (1989) 

** School Directors v. Birch, 93 Ill. App. 499 f 1); People ex rel. Peixotto v. 
Board of Educ., 212 N.Y. 463, 106 N.E. (1914). 

* Board of Educ. v. Swan, 41 Cal. 2d 546, 261 P2d 261 1953), cert. denied, 
347 US. 987 (1954) (persistent and insolent violation of tions and fiou 
of authori ); Gaderer v. Grossmont School Dist., 124 Cal. 686, 13 P.2d 40 
a ty in camrcom in connection wth les rag ME ay.) 
(political ad connection 7 (1958) election); 

Board of Educ., 1 ape. 2d 204, 158 NEA 417 ( $58) (disrespectful crit 
cm of school authorie Smith v. v Carty, 120 NJ. 385, 19 199 Atl. 12 @.&A. 


1 application for 

“y Serger ran dane oP aa' 12 ata Eve- 
tends Rend ‘of Educ. $00 TA 68) rehearing dened, 7'N v. State 
ex rel, Kent, 211 Ind. $80, 1 N.E.2 en denied, 7 N.E2d 183 
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contrary to regulation, to trade unions. 

Whether the marriage of a female teacher is a sufficient reason 
in law to discharge her from her position has been a much litigated 
question in American courts. This has not been an issue of much 
importance during the teacher shortage which has existed ever 
since the end of World War II, but especially during the 1930's, 
the years of the great depression, it was often considered by the 
judges. Many courts have taken the position that if a teacher 
agrees in her contract of employment to accept her position on the 
condition that she will remain unmarried, then it is legally per- 
missible to discharge her if she does enter into marriage in viola- 
tion of the contract.*° Similarly, many courts have upheld as 
reasonable board regulations forbidding the continued employ- 
ment of married women teachers, since, as the Ohio court once 
said, the board may act on the theory, 


. that married women as a class will be absorbed with home 
duties and cares to the detriment of their school work, or on 
the theory that married women generally have husbands who 
can support them and that such women should give way to un- 
married women qualified to teach and who must support 
themselves.?% . 


The Massachusetts court held in 1936 that marriage could reason- 
ably be interpreted as “good cause” for dismissal within the mean- 
ing of a statute authorizing discharge for “good cause.”*° Since 
there is, it argued, an honest difference of opinion as to whether 
or not married women should be permitted to teach, it is neither 
arbitrary nor irrational for a school board to take the negative 
position. Furthermore, some ‘courts have sanctioned the termina- 
tion of married teachers’ contracts on the occasion of pregnancy 
on the ground that pregnancy rendered the teacher unable to 
perform her contract SE ame 


= le ex rel. Fursman v. 278 Til. 318, 116 NE. 158 (1917); 
Frederick v. Owens, 25 Ohio CER (na 581 (1915), aff'd., 95 Ohio St. 407, 116 
N.E. 1085 (1916). School teachers have no right to strike, see Norwalk Teachers 
Ass'n v, Board of Educ., 138 Conn. 269, 83 A2d 482, 31 A.L.R2d 1133 (1951). 

. ™ Guilford School Township v. Roberts, 28 Ind. App. 355, ey 711 (1 
Backie v. Cromwell ore 1 gy ps 83, 35 + vyhy a Ray 

1 endryx v. School Dist. No. Ore. P.2d 1 Ansorge 
Lr Gath of Groma Bay, 198 Wis 820, 24 N.w. 119 tr 

héadinge oc . Roper, 145 Ohio St. ye De 249, ay ae ‘307, si0 1945). Shed 
86 Nod 38 592 ( 1949), rehearing denied, 345 in Ap A 295. 102 ESA 71 (1952); 
McQuaid v. State ex rel. , 211 Ind. 595, 6 N.B.2d 547 eon Pome —— v. 
School Comm., 306 Mass. 542, 28 N.E.2d 1001 (1940); Sheldon v. School Comm., 
276 Mass. 230 177 N.E. 94 Ot on 

* Rinaldo v. School Comm Mass. 167, 169, 1 N.E.2d 37, digas 5 

* Auran v. Mentor School Dist. No. 1, 60 N.D. 223, 233 (i 
Brown's Case, 151 Pa. Super. 522, 30 A.2d 726 (1943). 
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While the courts are divided on this issue, the better view and 
the weight of judicial authority is on the other side. This is quite 
in accord with the general rule that the law frowns upon agree- 
ments “in derogation of marriage” as contrary to public welfare.*% 
While it has squarely been ruled that marriage is not a legal ground 
for the forfeiture of one’s status as a permanent teacher, most 
of the cases have reached the question in other ways. Thus, a great 
many courts have ruled that marriage is not a ground for dis- 
missal within the meaning of statutory provisions authorizing dis- 
missal “for cause,” or for “good and just cause.”?% As the Indiana 
court once observed: “Marriage as an institution involves no ele- 
ment of wrong, but, on the contrary, is protected, encouraged, and 
fostered by a sound public policy.”*°" Other courts have set aside 
dismissals on account of marriage on the theory that it was not 
listed among the reasons justifying discharge as spelled out in the 
statutes.?°* Still others have been able to set aside dismissals due 
to marriage on the theory that a regulation to this effect was not 
warranted by statute,?°° or on a finding that the discharge was not 
covered by any rule.??° 

School boards necessarily exercise rather broad controls over 
teaching personnel.?*1 None, however, has given rise to more 
vexing problems than those having to do with political activity 
and belief. Legislatures, governors and courts have long engaged 
in a spirited dialogue on the subject. When, for example, the 
New York Legislature enacted the Lusk Bills in 1918, which re- 
quired teachers to prove to the satisfaction of the commissioner of 
education that they were “loyal and obedient” to the government 
and had never advocated subversive activities, Governor Al Smith 





2 6 CorBIN, ConTRACTS § 1474, at 876 (1950). 

*5 Dutart v. Woodward, 99 Cal. App. 736, 279 Pac. 493 ( Sog? 

* Kostanzer v. State ex. rel. Ramsey, 205 Ind. 536, 187 N.E. 337 ay Stes 
Dist. v. State Bd. of Educ., 116 N.J.L. 572, 185 Atl. 664 (Sup. Ct. 1936); 
v. District School Bd., 78 Ore. 621, 153 Pac. 482 (1915); State ex rel. Schmidtkunz 
v. Webb, 230 Wis. 390, 284 N.W. 6 pee g 

2 School City of Elwood v. State ex rel. Griffin, 203 Ind. 626, 632, 180 NE. 471, 
473, 81 A.L.R. 1027, 1031 (1932). 

*8 State ex rel. Kundert v. _— m Parish School Bd., 191 La. 102, 184 rag oo 
(1938); State ex rel. Penny v. Rapides Parish School Bd., 1 So. 2d 334 (La. 
1941); Oxman v. Independent School Dist., 178 Minn. 422, 227 N.W. si ( oe 
People ex rel. Mu qo Maxwell, 177 N.Y. 494, 69 N.E. 1092 (1904); v. 
Shenandoah Ras. ool Dist., 154 Pa. Super. 239, 35 A.2d 900 198) 
County v. State ex rel. Nighbert, 177 Tenn. 171 , 147 S.W2d 100 (1940); Len 
v. Board of Educ., 74 W.Va. 389, 81 S.E. 1126 (i, 

# Coleman v. School Dist, 87 N.H. 465, 183 (1 

™° McKay v. State ex rel. Young, 212 Ind. 338, 7 NEM " (1987). 

™ For a general survey see HAMILTON & REUTTER, LEGAL ASPECTS OF SCHOOL 
Boarn OperATION ch. 4 (1958). 
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vetoed the bills in a resounding message which declared that the 
basic principle of the bill was “vicious . . . [because it struck at] 
the fundamental right of the people to enjoy full liberty in the 
domain of idea and speech.”*3* He declared that the defense of 
the government and its institutions did not require “a system of 
intellectual tyranny.”??* 

Under one theory or another many state courts have upheld 
statutes which require teachers to take loyalty oaths or execute 
some sort of loyalty affidavit.*** While there have been a few cases 
where courts have defended the right of teachers to engage in local 
political activity or hold views on political subjects,?**> American 
courts at all levels have consistently held that it is lawful for a 
school board to discharge a teacher who teaches disloyalty to the 
government or otherwise teaches or engages in subversive activity.?** 
In ruling on New York’s Feinberg Law in 1952 in the Adler case,?*" 
the Supreme Court held valid a state statute which made member- 
ship in a subversive organization, as identified by the Board of 
Regents, prima facie evidence of disqualification to teach, with 
discharge to follow after a full administrative hearing and judicial 
review. The school room, Mr. Justice Minton explained, is a sensi- 
tive area, and the state has a vital interest in preserving its integ- 
rity. It is not wrong, he asserted, to judge a man at least in part 
by the company he keeps. Finally, state appellate courts have 
repeatedly upheld the constitutionality of statutes or regulations 
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which authorize the dismissal of teachers who refuse, on self 
incrimination or other grounds, to testify before legislative com- 
mittees or other bodies regarding present or past membership in 
the Communist Party, generally on the theory that such refusal 
constitutes “unprofessional conduct” or “conduct unbecoming to 
a teacher.”*4* This proposition was sanctioned by the Supreme 
Court in 1958, in Beilan v. Board of Educ.,2 where it held that 
there was no denial of any federal constitutional right in the dis- 
charge of a Philadelphia school teacher who had been discharged 
solely on the ground that refusal to answer a question regarding 
past membership in the Communist Party demonstrated “incom- 
petency.”*2° By engaging to teach in the public schools, Mr. Justice 
Burton said, a teacher undertakes “obligations of frankness, candor 
and cooperation”?! in responding to inquiries made of him by his 
employing board examining into his fitness to serve as a public 
school teacher. Education is a sensitive area, in the integrity of 
which the state has a vital stake, and the question put to Beilan, 
Mr. Justice Burton declared, was wholly relevant to the issue of 
fitness and suitability to serve as a teacher. Such fitness depends 
upon a broad range of factors, and not merely upon a teacher's 
classroom conduct. 


TENURE AND ACADEMIC FREEDOM 


So far as academic freedom and tenure in colleges and universi- 
ties are concerned, American decisional law may be described as 
formless and almost rudimentary. While there has been some dis- 
cussion of the concept of tenure in higher education, very little 
understanding of its meaning and significance will be found in the 
reported cases, and if professors enjoy some security of tenure, they 
have it for nonlegal reasons largely. As for academic freedom, one 
must look very hard indeed to find a judicial opinion in which 
the phrase is even used, and genuine appreciation of its great 
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values in the life of the nation is almost nonexistent in the pub- 
lished views of appellate judges. 

Many courts have ruled, over a long period of time, that for a 
variety of reasons professors have no security of tenure at all. Thus 
it has been held that where the underlying statute provides that 
professors may be appointed and removed at the pleasure of the 
governing board, the board may not give a teacher a position for 
a specific term of years, for the reason that the board cannot bind 
its successors.*#? A similar position has been taken where the 
board’s bylaws state that all professors serve at its pleasure.*** 
Where a professor is hired for a term of years, “subject to law,” it 
has been held that a statute abolishing the position before the end 
of the agreed upon term is valid, since the teacher was subject both 
to existing laws and such laws as the legislature might thereafter 
enact.?2* A number of appellate courts have taken the position that 
where the statute or bylaw states that the board shall have the 
power to dismiss any professor, “when, in their judgment, the 
interests of the university require it,” or employs similar language, 
then this provision becomes a part of every contract of employment, 
and the board has plenary power to dismiss at will.?*5 Statutes 
authorizing boards to discharge professors “at pleasure” have been 
construed to mean that the boards cannot legally limit this power 
through rules or contracts by creating tenure positions which 
courts would be obliged to protect.?*° The New York courts ruled 
a few years ago that a formally adopted Statement of Policy of New 
York University regarding academic freedom and tenure which by 
its express language was a mere “statement of policy . . . . [and] 
not a draft of a contract . . . .” did not create a binding obligation 
upon the institution in an action for damages under the contract.??7 
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Two recent state decisions have served to underscore the basic 
weakness of the concept of tenure in American tax supported uni- 
versities, at least from the point of view of the unavailability of 
redress in the courts for violations of tenure. In a case decided in 
1957 the North Dakota Supreme Court denied relief to four pro- 
fessors who sought, through the writ of certiorari, to secure review 
of dismissals from the faculty of the North Dakota Agricultural 
College.*#® Under the college constitution professors get tenure 
after two years of satisfactory service, and they may be removed “for 
sufficient cause, such as immoral conduct, or incompetency . . . . 22° 
Though the four teachers had been discharged after a hearing 
before an advisory committee, the complainants asserted in court 
that there had been no evidence to justify the action taken. In its 
decision the court leaned heavily upon the provision of the state 
constitution which vests in the board “control and administra- 
tion . . . [of the college, and gives it] full authority . . . [to do] 
everything necessary and proper for the efficient and economic 
administration . ” of the state’s educational institutions.**° 
Similar language was put into the statute book as well. On these 
facts the court held that if the board is limited to removals only 
as provided for in the college constitution, then it has lost some of 
the “full authority”?** entrusted to it by the constitution and laws 
of the state. It found that the statute was “plain, unambiguous 
and explicit” in placing no limitations whatsoever on the board’s 
removal authority.**? It declared that at best the college constitu- 
tion was only a rule or regulation of the board which cannot have 
the effect of restricting or qualifying the power vested in the board 
by the state constitution and laws. There can be no question at all, 
the court declared, about the right of the board to discharge pro- 
fessors “without assigning cause for their removal and without a 
hearing, if it saw fit to do so.” 

The other recent decision which follows this line of thought was 
in Worzella v. Board of Regents,** decided by the South Dakota 
Supreme Court in 1958. First employed in 1943, as a professor of 
agronomy, at South Dakota State College, Worzella was discharged 
in January, 1958, after the Board of Regents made an extensive 
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investigation and concluded that the professor had been insubordi- 
nate. Worzella claimed permanent tenure under the Regents’ own 
tenure policy, and asserted that he had been discharged summarily, 
without the notice and hearing which that policy provided for. The 
state supreme court ruled that Worzella was not entitled to a writ of 
mandamus compelling reinstatement. The court expressed its 
doubts regarding the merits of a tenure system for college professors 
as follows: “The exact meaning and intent of this so-called tenure 
policy eludes us. Its vaporous objectives, purposes, and procedures 
are lost in a fog of nebulous verbiage.”*** If this represents the 
thought of very many judges, then manifestly the teaching profes- 
sion has a considerable job of education on its hands. 

The South Dakota court ruled that the tenure policy of the Board 
of Regents—permanent tenure after three years, with dismissal 
only on notice and a hearing before a faculty tenure committee and 
then before the Board—constituted “an unlawful abdication of 
the Board’s exclusive prerogative and power.”*** The Board of 
Regents, it held, is given constitutional control over all colleges in 
the state, subject to the restrictions of the legislature, and it is 
authorized by statute to employ and dismiss all professors.*** The 
constitutional and statutory power of the Board, it declared, was 
part of every contract of employment. “It cannot be restricted, 
surrendered, or delegated away.”*** Without the power both to 
employ and discharge, the court asserted, the Board loses its consti- 
tutional right of control. Since the court found that under its 
tenure policy the Board was powerless to remove a faculty member 
on its own volition, and could not act without the prior action and 
approval of the president of the college and the faculty tenure 
committee, it concluded that this amounted to such a delegation of 
authority to subordinates as to constitute “an unlawful encroach- 
men upon the Board of Regents’ constitutional and statutory power 
of control over such college.’’*%* 

This decision has been criticized powerfully by a distinguished 
legal scholar on the ground that it reflected a lamentable lack of 
understanding of the meaning and importance of academic freedom 
and of the relationship of tenure to that freedom.**° On the other 
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hand, a committee of the faculty of the State University of South 
Dakota School of Law insists that all the case decided was “that a 
tenure policy would not be legally enforceable against the Board 
of Regents unless the Board were to delegate their powers . . . . "241 
and that such delegation is prohibited both by statute and the state 
constitution. The committee insists that the Board is perfectly at 
liberty to adopt and enforce a tenure policy as a matter of internal 
discretion, and that it was delegation of power, not academic tenure, 
which was frowned upon. While the Regents’ tenure policy is not 
enforceable in court, the committee argued, that does not mean 
that it is a mere scrap of paper, since academic freedom finds its 
sanction necessarily in “custom, tradition and good faith.”*4? This 
may be, for the most part, a correct observation, but it is still unfor- 
tunate that courts will not do their part in protecting academic 
freedom and tenure, for in our system of government what courts 
do and refuse to do matter a great deal. 

Courts have accomplished very little indeed in lending support 
to the principles of academic freedom and tenure in American 
institutions of higher learning, but it would be an exaggeration to 
say that they have done nothing. While some courts have said that 
there can be no judicial review at all in cases involving the dis- 
missal of professors,?** there have been a number of decisions scat- 
tered about the country over long periods of time where some sort 
of judicial relief was afforded injured parties. Many years ago the 
Pennsylvania court ruled that quo warranto does not lie to deter- 
mine the issue of dismissal from a professorship in a private uni- 
versity.24* But more recently the Nebraska court held that a pro- 
fessorship in a state normal college was an office within the meaning 
of the state’s quo warranto statute.**5 Suits for damages have been 
entertained by the courts, with awards running against the govern- 
ing board,?** although board members are not liable personally.**? 
Above all, there have been a few cases where state appellate courts 
have held that there is no reason why a board may not, under gen- 
eral statutory authority to hire and fire, engage a professor for a 
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definite period of time and be bound by the engagement;*** that a 
governing board may adopt its own tenure rules, even without 
specific statutory authority, and then be bound by them as a matter 
of legal obligation;*** that in removal cases teachers are entitled to 
the amenities of a fair hearing;**° and that a statutory tenure law 
is enforceable by mandamus.**1 Furthermore, courts have often 
reviewed the sufficiency of the reasons assigned by governing boards 
for dismissing professors, and while in some instances the reasons 
were found to be adequate,**? there have been cases where they 
were found inadequate.?** 

What an enlightened state court can do by way of protecting 
academic freedom and tenure is suggested by a 1959 decision of the 
Wisconsin Supreme Court.*% The case involved an associate pro- 
fessor of education at a state college who had tenure under law, and 
who was dismissed on charges of inefficiency, failure to cooperate 
with college officials, conduct unbecoming a teacher and incompati- 
bility with state laws, board policies and professional environment. 
Following an informal preliminary hearing before a committee of 
the governing board, he was later given a formal hearing before the 
entire board. The state supreme court affirmed the ruling of the 
trial court, in which review was had by certiorari, that the board 
had acted arbitrarily and had not given the complaining party a 
fair hearing. The court categorically denied that the only possible 
question it could go into was that of the agency’s jurisdiction. The 
court will not only inquire as to jurisdiction, but also as to whether 
the agency acted according to law, and the word “law” means “not 
only any applicable statutes but also the common-law concepts of 
due process and fair play and avoidance of arbitrary action.”?*5 
The court took “sharp issue” with the state’s argument that the 
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statute gave the board sole discretion to determine for itself what 
conduct on the part of a teacher constitutes good cause for discharge. 
“Such an interpretation of the statute, [the court said,] would tend 
to completely destroy its obvious objective of assuring security of 
tenure to a teacher, who has completed his . . . probationary pe- 
riod.”*°* The statute permits the discharge of teachers who have 
tenure only for inefficiency or bad behavior, and therefore any dis- 
charge for any other cause is contrary to law and thus reviewable 
by the courts. The court reviewed the reasons assigned by the Board 
for the dismissal, such as the professor’s urging students not to 
accept teaching posts in the northern part of the state and attacking 
the graduate program of the college, and found them to be insuffi- 
cient. “Surely, [said the court] a teacher in a state college is entitled 
to some academic freedom in criticizing school programs with which 
he is in disagreement.’’**’ Finally, the court held that there had been 
such procedural defects that the complainant had been denied a 
fair hearing. These defects included the blanketing into the formal 
hearing of the transcript of a preliminary investigation which in- 
cluded hearsay and opinion evidence, the failure of the board to 
give assurances against reprisals to professors who appeared in de- 
fense of the complaining party, the differential treatment of ex- 
hibits, and the fact that the chairman of the board acted both as 
counsel for the prosecution and as a judge. By way of conclusion, 
the opinion stated that the admission of evidence relating to the 
complainant’s criticism of the college administration evinced a lack 
of proper understanding of the principles of academic freedom. 
Since the beginning of the cold war with the Soviet Union and 
the hot war over racial desegregation, college teachers have been 
under such pressure on political grounds as to raise grave fresh 
questions concerning their academic freedom. Courts have been 
willing to sanction the imposition of loyalty oaths upon teachers, 
even though they exact disclaimers of disloyalty as well as affirma- 
tions of loyalty.?** In a case involving several faculty members at 
the Oklahoma Agricultural and Mechanical College, however, the 
Supreme Court held unanimously that these teachers could not 
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lawfully be dismissed for refusing to take a loyalty oath which 
failed to distinguish between knowing and innocent membership 
in subversive organizations.*** It took the view that a statute which 
made membership in subversive organizations a conclusive presump- 
tion of disloyalty was unreasonable and therefore offensive to due 
process of law. 

Another product of the cold war pressures has been the trouble- 
some issue as to whether it is lawful to discharge a professor because 
he refuses to answer questions regarding present or past membership 
in the Communist Party when such questions are put to him by 
his administrative superiors or by some legislative or other duly 
constituted investigating committee. The legislative investigations 
into education in the 1950's were strongly condemned in libertarian 
circles as threatening freedom of education, because they were de- 
signed by men without intellectual competence to enforce upon 
American intellectuals a brand of political orthodoxy.** Whether 
a teacher who declines to answer questions regarding his political 
associations is punishable for contempt is, of course, ultimately a 
judicial question. In Barenblatt v. United States*' decided by a 
5-4 vote of the Supreme Court in 1959, it was squarely held that 
Congress is not precluded from interrogating a witness merely 
because he is a teacher. “An educational institution, [said Mr. 
Justice Harlan] is not a constitutional sanctuary from inquiry 
into matters that may otherwise be within the constitutional legis- 
lative domain merely for the reason that inquiry is made of someone 
within its walls.”**? It is not easy to reconcile this decision with 
the Court’s disposition of Sweezy v. New Hampshire,?** two years 
earlier. In this instance the Supreme Court set aside a conviction 
for contempt of a man who, among other things, declined to 
answer the questions of a state legislative committee regarding a 
lecture on socialism which he had once given to a class at the state 
university on invitation of the faculty. While the technical argu- 
ment that the mandate of the investigator was too “sweeping and 
uncertain” weighed heavily with the Court, it also took the position 
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that the investigation invaded academic freedom, though the dis- 
cussion on this point was not entirely clear. 


There has been a very sharp debate, in and out of educational 
circles, over the permissible penalties accruing to a professor for 
refusal to answer questions regarding political beliefs and associa- 
tions, past and present, put to him by duly constituted govern- 
mental bodies.*** Many have argued that because of the nature 
of his calling the teacher has a compelling duty to answer such 
questions,** and indeed some have taken the position that the silent 
professor should be dismissed automatically upon refusal to talk.?* 
The influential Association of American Universities would not go 
quite that far. It took the position, in 1953, that “invocation of 
the Fifth Amendment places upon a professor a heavy burden of 
proof of his fitness to hold a teaching position and lays upon his 
university an obligation to re-examine his qualifications for mem- 
bership in its society.”*** On the other hand, the American Asso- 
ciation of University Professors adopted the report of a special 
committee in 1956 which declared that “the invocation of the Fifth 
Amendment by a faculty member under official investigation cannot 
be in itself a sufficient ground for removing him.”*** It was pointed 
out that the exercise of this constitutional privilege does not neces- 
sarily or commonly justify an inference of guilt, and that the loss 
of an academic position should depend wholly upon the assessment 
of the professor's professional fitness, though it was conceded that 
silence on fifth amendment grounds must be weighed with other 
actions in making a final judgment as to professional fitness.?** 

In three very recent cases the California courts have upheld the 
dismissal of college teachers who refused to answer questions regard- 
ing membership in the Communist Party, put to them by their 
controlling boards, on the statutory ground that such conduct con- 
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stituted insubordination or unprofessional conduct.?7° Academic 
freedom, the court declared in one of these cases, “does not mean 
much unless the teacher is willing to accept the responsibility which 
is an inherent part thereof, and is willing to cooperate in maintain- 
ing the conditions which make such a freedom possible.”**! Other 
courts have taken a similar position.?* 

The issue of the dismissal of fifth amendment teachers has been 
before the United States Supreme Court twice, and it cannot be 
said that the opponents of the automatic dismissal theory can find 
much comfort in them. In 1956, Professor Slochower of Brooklyn 
College, who was entitled to tenure under New York law, was dis- 
missed for refusing to answer questions put to him by a Senate 
committee regarding past membership in the Communist Party. 
The New York Court of Appeals ruled that under the pertinent 
statute assertion of the fifth amendment privilege against self- 
incrimination was the equivalent of a resignation, and, since dis- 
missai was automatic, there was no right to charges, notice, hearing 
and appeal. Dividing 5-4, the Supreme Court held*** that since the 
state court had itself held that no inference of guilt was possible 
from the claim which Slochower had made before the committee, 
it follows that the discharge was wholly without support, and there- 
fore an arbitrary action forbidden by due process. Speaking for the 
Court, Mr. Justice Clark condemned “the practice of imputing a 
sinister meaning to the exercise of a person’s constitutional right 
under the Fifth Amendment, [and that an ancient privilege] would 
be reduced to a hollow mockery if its exercise could be taken as 
equivalent either to a confession of guilt or a conclusive presump- 
tion of perjury.”*"* Nevertheless, Mr. Justice Clark made it clear 
that Slochower had no constitutional right to be a professor at 
Brooklyn College, that the state admittedly had broad power to 
select and discharge its employees, and that it may well be that a 
proper inquiry would show that Slochower’s continued employment 
was not consistent with the best interests of the state. He had simply 
not been given such an inquiry. 

The limited thrust of the Slochower decision was soon reflected 


~ ** Board of Educ. v. Massachusetts, 47 Cal. 2d 494, 304 P.2d 1015 (1956); 
Steinmetz v. California State Bd. of Educ., 44 Cal. 2d 816, 285 P.2d 617 (1955); 
Coast Junior College v. St. Jobn, 146 Cal. App. 2d 455, 303 P.2d 1 


(1956). 

= Id. at 462, 303 P.2d at 1061 (1956). 

™3 Davis v. University of Kansas , 129 F. Supp. 716 > Mo. 1955); 
Daniman v. Board of Educ., 306 N.Y. 582, 119 N.E.2d 373 (1954), appeal dis- 
missed, $48 U.S. 933 (1955). 

™ Slochower v. Board of Higher Educ., 350 U.S. 551 (1956). 

4 Id. at 557. 
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in the Court's disposition of the appeal of Beilan,?** a teacher in 
the Philadelphia public school system for about 22 years, who had 
been discharged solely because he refused to answer a question put 
to him by his superintendent regarding past membership in the 
Communist Party. The state discharged Beilan on the theory that 
his refusal to answer the question demonstrated ‘“incompetency.” 
Again dividing 5-4, the Supreme Court this time held that no 
federal constitutional right had been violated. The majority took 
the view that the question put to Beilan was relevant to the issue 
of fitness and suitability to serve as a teacher, and insisted that the 
ultimate finding was not one of disloyalty but rather of insubordi- 
nation, lack of frankness and candor. The Slochower case was dis- 
tinguished on the ground that there the discharge had been based 
upon events which occurred before a federal committee whose 
inquiry was not directed towards local affairs. The Beilan decision 
clearly suggests that if the institution uses the right verbal formula, 
it should not be too difficult to dismiss a professor who seeks to rely 
upon the protection of the fifth amendment. 


The tremendous explosion touched off by the Supreme Court’s 
holding in 1954 that racial segregation in the public schools could 
not be reconciled with the equal protection clause of the fourteenth 
amendment?’* triggered new pressures in the realm of the academic 
freedom of teachers.?*? While the dismissal of professors because of 
their views on this touchy issue has been condemned by spokesmen 
for the profession,?"* there has been as yet no significant litigation 
testing the availability of legal remedies. Perhaps the shape of 
things to come is suggested by the decision of the Arkansas Supreme 
Court in 1960?7° which upheld the teacher-affidavit statute of 1958, 
commonly known as Act 10.78° This act provides that all teachers 
in all of the state’s public schools must file an affidavit giving the 
names and addresses of all organizations and associations to which 
the affiant has belonged or contributed money during the preceding 
five years. A professor at the University of Arkansas went to court 
for declaratory and injunctive relief. Closing its eyes to what every- 
one knows about the purpose of the act—to discourage member- 





*® Beilan v. Board of Educ., 357 US. 399 i's 

*6 Brown v. Board of Educ., 347 U.S. 483 (1954). 

*™ See Arthur Garfield Hays Memorial Fund, Racial Integration and Academic 
Freedom, 34 N.Y.U.L. Rev. 725, 899 a Howe, Religion and Race in Pubiic 
Education, 8 Burrato L. Rev. 242 (1959). 

™8 See Academic Freedom and Tenure: Allen University and Benedict College, 
46 A.A.U.P. Butt. 87 (1960). 

** Carr v. Young, 331 S.W.2d 701 (Ark. 1960). 

™ Ark. Acts 1958, 2d Ex. Sess., Act 10. 
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ship in organizations favoring racial desegregation—the Arkansas 
Supreme Court said that membership in such groups as the Com- 
munist Party, or a nudist colony, or a -racing club, or an asso- 
ciation of atheists, might shed some light on the fitness of the 
teacher, and thus the information sought by the affidavit can be of 
real value to the employing board. The court was content to hold 
that the statute was not invalid on its face, and that it had not been 
proved that it would be administered discriminatorily in an uncon- 
stitutional way. Presumably if the statute ever accomplishes its 
original purpose, and this can be proved by acceptable evidence, 
the state court might grant relief.?* 


CONCLUSION 


Academic freedom is one of America’s most precious assets. With- 
out it our colleges and universities cannot accomplish the indis- 
pensable purposes of higher education. If the teachers are shackled 
in their thinking, then the students are cheated of part of their 
heritage. While the case for academic freedom is a powerful one, 
and while it is accepted in some important circles of American life, 
it cannot be said that the judges have even begun to demonstrate 
any serious appreciation of what it is all about. This does not mean, 
of course, that academic freedom and security of tenure cannot rest 
upon wholly nonlegal grounds. Many American professors enjoy 
both without the consolation of any positive law or even board 
regulation. Nevertheless, courts are powerful agencies of social 
control, and even their inactivity may entail serious consequences. 
They have much to offer in the defense of intellectual freedom. 
When American courts come to understand that the right of teachers 
and students to academic freedom is a fundamental legal right which 
is as much entitled to judicial protection as any other constitutional 
right, then indeed, will the cause of intellectual liberty acquire a 
powerful and most welcome ally. 

™ This statute was also u y a three j Federal District Court in 
Arkansas in Shelton v. M 174 F, Supp. 3 | ED. Ark. 1959), probable 
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employment is to the best interest of all concerned.” Id. at 357. 

















Prescriptive Water Rights 
in Wisconsin 


RicHarp S. HARNSBERGER® 
MITIGATION OF THE RIPARIAN SYSTEM 


At common law a person, solely by virtue of owning land along- 
side a watercourse, has certain rights which the public generally 
does not have. These special privileges, called bank or riparian 
rights, are inseparably connected to the land in the sense that a 
conveyance of property abutting streams and lakes automatically 
vests riparian rights in the grantee, unless the grantor intentionally 
separates ownership of land on the bank from land in the bed.? 
Although this system is purportedly more flexible than the western 
law of prior appropriation, it still lacks flexibility because an indefi- 
nite amount of water is frozen to land tracts bordering watercourses. 
In addition, there is little security for those making investments in 
reliance on the continued availability of water because the quantity 
which a riparian may legally divert is incapable of definite ascer- 
tainment.* 

Thus, regardless of how broadly the riparian doctrine may be 
interpreted, modifications are necessary in many instances for proper 
utilization of water resources. Four common methods are used to 
alleviate the rigidity of the riparian scheme: (1) Special legislation, 
such as the Wisconsin Cranberry Act‘ and that which was recently 
enacted to accommodate the taconite industry in northern Wis- 
consin.’ (2) Purchase, sale and lease. A number of situations arise 





* BS. 1943, LL.B. cum laude 1949, M.A. 1951, University of Nebraska; $.J.D. 
1959, University of Wisconsin. Associate Professor of Law, University of Nebraska. 
* McLennan Vv. Prentice, 85 Wis, 427, nas Aa Ay 600” (1916); sal 

* Bright v. City of Superior, 163 Wis. (al Smith v. F 
48 Wis. 115, 4 N.W. 462 (1880). 

*See Timmons, Problems in Water Use and Control, 41 Iowa L. Rev. 160, 178 
(1956); Haber, Michigan Law of Water Allocation—Protection of Investment, 
The Public Interest and State Water rote, § WATER ALLOCATION IN THE EASTERN 
Unitep States 417 (1958); Ciriacy-Wantru im & ts Used as Economic Criteria 
for a System of Water Rights, id. at 531. In Little Walla Walla Irr. Co. v. 
Finis Irr. Co., 62 Ore. 348, 358, 124 Pac. 666, 670 (1912) the court said: “The 
extent of a riparian owner's right to the use of water for tion is 

definite, uncertain, and subject to fluctuations, as it must ys be dependent 

the future like needs of other riparian owners, as there can be no priority 
of right between them, ae Se SS See § ee Se ee 
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where parties voluntarily work out arrangements in connection 
with use of water and flowage rights,° for example, flowage ease- 
ments. (3) Condemnation by governmental subdivisions; and by 
giving the power of eminent domain to corporations, as in Milldam 
Acts and in boom and dam franchises.’ (4) Prescription, a method 
of acquiring water rights by long continued adverse use and en- 
joyment. This article discusses only prescriptive water rights in 
Wisconsin. 


ACQUISITION OF PRESCRIPTIVE RIGHTS 


Period of Use 


Under the prescriptive doctrine, title to water rights may be lost 
by the owner and acquired by another through long continued 
adverse use, “prescription” being the word used to describe this 
uncompensated transfer of rights from owner to wrongful user. 
For all practical purposes the terms prescription, adverse user, and 
limitation of action may be used interchangeably “for they mean 
substantially the same thing when applied to an easement of water 
in the land of another."* 

Courts justify a transfer of an owner’s property to a wrongful 
user on the ground that persons having causes of action should be 
compelled to seek judicial relief within a reasonable time or forever 
be precluded from a remedy.® This theory, that conditions which 
have existed for a long time without objection should be permitted 
to continue, is deeply rooted in both American and English juris- 
prudence. 

At common law there was no fixed period of prescription’ but 
the courts, by analogy, followed the statute of limitations so that 
the time period for acquiring incorporeal rights in the lands of 
others became the same as the time period for acquiring fee simple 
estates in land by adverse possession. This is the general American 





*See Annot., 127 A.L.R. 835 (1940) covering agreements with res to water 
rights in streams as creating personal obligations, covenants ru with the 
land, or easements. 

"See SpecIAL COMMITTEE ON WATER POWERS, FORESTRY AND DRAINAGE 246-48 
(1909) [hereinafter cited as — Water Committee]; Dykstra, Legislation and 
Change, 1950 Wis. L. Rev. 523 

* Murray v. Scribner, 74 Wis. ‘602, 604, 43 N.W. 549 ‘gg 5 

*See Wickhem, Statutes of Limitation in Wisconsin az Actions for the 
Recovery of Land Sold for Taxes, 1 Wis. L. Rev. 21 (1 

* Angus v. Dalton, 3 Q.B.D. 85, 103 (1877). See Avie Valley R.R. v. 
McFarlan, 43 N.J.L. 605, 617 (1881). Both opinions discuss the development of 
the rescriptive doctrine. 

AMERICAN Law OF Property § 8.52 (1952) Bag mee and license sections 
te Oliver S. Rundell, former dean, Wisconsin Law School); WasHsurn, Ease- 
MENTS AND SERVITUDES 129-30 (3d ed. 1873). 














January) PRESCRIPTIVE. WATER RIGHTS 49 


view, and, therefore, prescription and adverse possession rest basi- 
cally on the same principles. In Wisconsin, by judicial decision’? © 
the statute which controls acquisition of water rights by prescrip- 
tion is the twenty year statute of limitations applicable to actions 
for-recovery of possession of real estate.4* The period is ten years, 
however, for. acquiring a prescriptive flowage right in connection 
with maintenance of a milldam;* but when the primary or real 
object of a dam is improvement of navigation, the twenty year 
limitation statute applies even though power from such a dam may 
be used to operate mills.** 

Even though the statutes of limitation in Wisconsin merely limit 
the period in which an action may be brought for recovery of real 
property or damages for flooding lands, the Wisconsin Supreme 
Court has held that title passes from plaintiff to defendant after 
completion of the statutory time. This result is based on the 
principle that where a statute of limitations destroys a right as 
well as bars a remedy, it follows that a new title must be created. 
This is the almost universal rule.” 

Nevertheless, until a court decree is rendered, the respective 
rights remain in a state of uncertainty. This was recognized by the 
Wisconsin Supreme Court when it said: 


It is not difficult to say generally what, as a matter of law, 
constitutes adverse possession; but what will evidence the 
necessary facts, so as to warrant saying that they exist in any 
given case, is quite another matter. The question of adverse 

ion is one compounded of law and fact, and every case 
in which it is involved must be determined by its own circum- 
stances.'* 


Commencement of the Statutory Period 
When the Statute of Limitations Begins to Run 
The accepted rule of law is that legal relationships between indi- 





” Diana Shooting Club v. Lamoreux, 114 Wis. 44, 89 N.W. 880 (1902); Haag 
v. DeLorme, 30 Wis. 591 —* 

* Wis. Stat. § 330.02 (1959). 

* Wis. Laws 1862, ch. 184 (now Wis. Stat. § 330.18 (8) (1989) The applica- 
ee Tan, tee an ar et ae words.” Ari- 
mond v. Green Bay & Miss. Canal Co., 35 Wis. 41, 45 (1874). For a discussion of 
the statute of limitations as it applies to mills erected under the Milldam Act 
see Kanneberg, Wisconsin Law of Waters, 1946 Wis. L. Rev. 345, 386-88. 

* Arimond v. Green Bay & Miss. Canal Co., ibid. 

* Green Bay & Miss. Canal Co. v. Telulah Paper Co., 140 Wis. 417, 428, 122 
N.W. 1062, 1065 (1909). 

See Ames, The Disseisin of Chattels, 3 Harv. L. Rev. 313, 318 (1890); Lzc- 
TURES ON LEGAL History 193, 197-98 (1913). 

* Illinois Steel Co. v. Bilot, 109 Wis. 418, 445, 85 N.W. 402, 408 (1901). 
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viduals will not be altered by prescription unless the person 
wronged has had a chance to prevent infringement upon his rights 
and has failed to use the remedies which the law provides him. It 
follows that the prescriptive period does not begin to run until a 
cause of action accrues, i.e., when acts take place which invade the 
rights of the party against whom an easement is claimed. 

Therefore, the important question is when do acts establishing 
prescriptive use first become adverse so as to invade the rights of the 
owner or other person entitled to use of the water? In Wisconsin 
and other states which have retained the framework of the riparian 
doctrine, the answer depends upon whether the “natural flow” or 
the “reasonable use” theory of riparian rights is governing. 


The Riparian Rights Doctrine 


From the beginning of the 19th century up to at least 1831 the 
doctrine of prior appropriation was the common law of England.*® 
From that time to 1849 the English case law waivered.?° In America 
during about the same period Mr. Justice Story and Chancellor 
Kent adopted the French civil law in formulating the riparian rights 
doctrine and making it a part of American jurisprudence.*? Then 
in 1849, the English Court of Exchequer, in deciding Wood uv. 
Waud,* placed great reliance upon the views of Story and Kent 
and finally negatived the old rule that the possessor who first appro- 
priates any part of water flowing through his land has an absolute 
right to it.** Thus, the riparian theory, brought to the United States 
from the civil law, became the common law rule. 

The classic statement of the rule adopted from Kent's Commen- 
taries, appears in Embrey v. Owen,** an 1851 decision by the Court 
of Exchequer: 


Every proprietor of lands on the banks of a river has natu- 
rally an equal right to the use of the water which flows in the 
stream adjacent to his lands, as it was wont to run without 
diminution or alteration. No proprietor has a right to use the 
water to the prejudice of other proprietors, above or below 





* Wiel, Waters: American Law and French Authority, 33 Harv. L. Rev. 133 
(1919); Wiel, Origin and Comparative yang 4 teed of the Law of Watercourses 
in the Common Law and in the Civil Law, 6 Cauir. L. Rev. 245, 246 (1918). 

* Wiel, Origin and Comparative Development of the Law of Watercourses in 
the Common Law and in the Civil Law, id. at 257. 

™ Wiel, Waters: American Law and French Authority, supra note 19, at 134-39. 

#3 Ex. 748, 154 Eng. Rep. 1047 (1849). Mason v. Hill, 5 Barn. & Adol. 1, 
110 Eng. Rep. 692 (1833) is the first case pointing toward the riparian rights 
theory. 

= COULSON & Forses, WATERS 131 (6th ed. 1952). 

™*6 Ex. 353, 155 Eng. Rep. 579 (1851). 
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him. . . . He has no property in the water itself, but a simple 
usufruct while it passes along. Water flows and ought to flow 
as it has been accustomed to flow is the language of the law. 
Though he may use the water while it runs over his land, he 
cannot unreasonably detain it, or give it another direction, and 
he must return it to its ordinary channel when it leaves his 
estate.?® 
The Early Common Law—The “Natural Flow” or 


“Natural Use’’ Doctrine 


“Water flows and ought to flow as it has been accustomed to 
flow,” became the basis of the “Natural Flow” doctrine. As fre- 
quently stated, the rule is that each riparian proprietor has a right 
to have the water flow by or through his land in its natural condi- 
tion without material (sensible, perceptible, noticeable, and sub- 
stantial are other words used by the courts) reduction in quantity 
or impairment of quality. Kinyon, discussing the rule, said: “The 
idea seems to be that God made streams and put them on land, and 
that when man acquires that land he also acquires, by the law of 
nature (jure nature), the right to have the streams continue flowing 
in their natural quantity and quality.”?° 

Strict enforcement of the natural flow doctrine would make all 
streams practically useless except to the owners at the mouth. 
Therefore, exceptions or privileges were immediately made. The 
first was that a riparian proprietor might take all the water he 
needed for his domestic or “natural” uses even to the extent of 
draining the entire stream.*’ Natural uses include water for bathing, 
drinking, household purposes, and watering animals. Irrigation of 
small family gardens is also generally permitted but large consump- 
tive uses for irrigation are prohibited. 

The use of water for extraordinary (also sometimes called artifi- 
cial or nondomestic) purposes such as manufacturing and water 
power also was privileged so long as such uses did not materially 
affect the natural flow of the watercourse or cause any interference 
with rights of lower riparian owners.?® Uses considered to affect 
the watercourse vary from jurisdiction to jurisdiction and no 
generalization can be made. However, extensive uses, which if 





* Id. at 369, 155 Eng. Rep. at 586. (Italicized material translated Latin.) 
ane What Can a Riparian Proprietor Do?, 21. Minn. L. Rev. 512, 517 
1937). 
é' * Tee court in Evans v. Merriweather, 4 Ill. 492 (1842), a frequently cited case, 
divided wants into “natural” and “artificial.” Natural wants are defined as those 
to sustain life. Artificial wants increase man’s comfort and peepee. 
* Pennsylvania R.R. v. Miller, 112 Pa. 34, 3 Atl. 780 (1886); Tree 
Ditch Co. v. Cyclone Ditch Co., 26 S.D. 307, 128 N.W. 596 (1910). 
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enjoyed by all would destroy the value of the stream, are forbidden. 
Riparian rights are equal** and it is fundamental to the natural 
flow doctrine that stream flow be maintained substantially un- 
affected by use or diversion. 

Riparians under the natural flow theory are usually entitled to 
the full and continuous flow of a watercourse. Therefore, pollution 
activities or discernible diversions are adverse when they start and 
give rise to a cause of action even though no harm results. In addi- 
tion, nonriparian uses are generally prohibited.*° 

No case has been found in Wisconsin where a riparian proprietor 
has attempted to enforce his bare technical right to a stream’s full 
flow at a time when he was neither using water nor had a plan to 
do so. However, if a riparian commences court proceedings on the 
theory that any appreciable depletion in flow violates his rights, 
a number of alternatives will be open. Under a strict interpretation 
of the natural flow doctrine an upper riparian’s use could be stopped 
completely on the basis that it makes an appreciable change in the 
flow. Under such circumstances the rule invoked is that any with- 
drawal or use which materially lessens either the quality or quan- 
tity of flow onto or past lands below violates rights of lower ripa- 
rians and is enjoinable even in the absence of harm." 

This view, that a riparian owner making no use of a stream may 
enforce his bare right to the natural flow even when he receives no 
benefit, is the one which led Mr. Justice Jackson in United States 
v. Gerlach Live Stock Co. to state that riparianism pressed to the 
limits of its logic enables one to play “dog-in-the-manger”** by 
enforcing his technical right after waiting until others have made 
substantial investments. The philosophy of the Wisconsin Supreme 
Court, however, has never been to allow riparians to do this. There- 


* For example, see Apfelbacher v. State, 167 Wis. 233, 167 N.W. 244 (1918); 
Fox River Flour & Paper Co. v. Kelley, 70 Wis. 287, 35 N.W. 744 (1887); and 
Lawson v. Mowry, 52 Wis. 219, 235, 9 N.W. 280, 281 (1881) where the court says 
that one cannot use water to “abridge corresponding rights of other riparian 
owners.” 

* Town of Purcellville v. Polts, 179 Va. 514, 19 S.E.2d 700 (1942). For collec- 
tions of cases, see Teass, Water and Water Courses, 18 Va. L. Rev. 223, 227-29 
P mmton Kinyon, supra note 26, at 520 n.26 (1937). Le eee at ee tests to 

termine extent of ri lands see Harnsberger, The Present and Future 
Status of Public and te Rights in Wisconsin’s Water, 179-183 (un published 
thesis in Law Library, Univ. of Wis.). 
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fore, if a nonusing riparian in this state attempted to enforce an 
alleged technical right to the natural flow of a watercourse, relief 
undoubtedly would be denied unless the improper use was for a 
nonriparian purpose. Grounds for such denial might include: 

(1) Lack of substantial harm. The equitable remedy of injunc- 
tion is withheld unless there is substantial harm, although nominal 
damages might be given for inconsequential harm thus tolling the 
statute of limitations. Award of nominal damages places a com- 
plainant in the position of being obligated to commence litigation 
at least every twenty years to stop the accrual of prescriptive rights. 

(2) Lack of beneficial use. To obtain injunctive relief nonusing 
riparians must prove that they are either putting water to beneficial 
use or that they intend to do so in the near future.** 

(3) Infinitesimal rights. In Wisconsin the rights of nonusing 
riparians might be considered so infinitesimal that the law will 
not take note of them.** 

When there is sufficient water in lakes and streams to meet the 
reasonable needs of all riparian owners and the public, no injury 
is suffered from upstream uses. If there is sufficient water for all, 
logically it is difficult to find how an invasion of anyone’s rights can 
occur. As stated by a well known text: 

[T]he more generally recognized rule seems to be that if the 
diversion is restricted to times in which there is a superabun- 
dance of water or, although not so restricted, there is left in the 
stream sufficient water to answer every necessity of the riparian 
proprietor, he suffers no injury for which an action will lie.** 
Despite “natural flow” language in a number of Wisconsin Su- 

preme Court decisions,*’ the statements are too broad a generali- 








* Washington v. American Fruit Growers, Inc., 185 Wash. 156, 237 Pac. 498 
(1925); Brown v. Chase, 125 Wash. 542, 217 Pac. 23 (1923). 

“For instance, Mr. Farnham states that the Wisconsin court may have con- 
sidered the riparian right of fishing “as of too little value to a 
in Willow River Club v. Wade, 100 Wis. 86, 76 N.W. 273 (1898). 2 FARNHAM, 
WATERS AND WATER RIGHTS 1368 (1904). See also McCook Irr. & Water Power Co. 
v. Crews, 70 Neb. 115, 123-24, 102 N.W. 249, 252 (1905). 

"56 Am. Jur. Waters § 330 (1947). 

“ Kimberly & Clark Co. v. Hewitt, 79 Wis. $34, 48 N.W. 373 (1891) an 
mepentpaeas rietor cannot divert stream water and after use return it 
land of a 


i ¥ .W. ; M v. Gal- 
lagher, 107 Wis. 331, 83 N.W. 633 (1900); Delaplaine v. & oo. 
Ry., 42 Wis. 214 (1887); Mohr v. Gault, 10 Wis. 455 ome 4 
The Wisconsin statutes do not define “natural flow, 

is natural flow?” raises complicated issues. See . 
S.W. 458 (1926); White & Wikan, The Flow and Underflow of Motl v. 9 
~ LJ. 1, (1955). Crawford Co. v. Hathaway, 67 Neb. 325, 93 N.W. 781 
(1908). 
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zation to represent accurately the court’s regulation of riparian 
conduct, and neither the legislature nor the supreme court has ever 
recognized in practice the doctrine that all waters of Wisconsin 
must forever flow as they are “accustomed to flow.” It is not difficult 
to find many instances in the Wisconsin Reports where the flow of 
a watercourse has been greatly changed by use, diversion, obstruc- 
tion, detention, impoundment, acceleration, or pollution, all with- 
out liability. These instances were the basis of the Wisconsin 
Attorney General’s statement that the rule of reasonable use quali- 
fies the natural flow theory in the state,** and it appears clear that 
the present position of the court is to acknowledge the correctness 
of the reasonable use doctrine of riparian water rights.*® 


The Reasonable Use Doctrine 


As industrialization increased in the East, and the West became 
more settled,*® pressures developed to displace the natural flow doc- 
trine. Demands for water uses in excess of simple domestic needs 
made it increasingly absurd, especially in times of shortage, to 
require that water flow unused either into the ocean or to another 
state for the single purpose of protecting the bare technical right 
of a riparian to the “natural flow” of water past his land. 

Thus, in numerous jurisdictions including Wisconsin a new 
philosophy of riparian rights and privileges was formulated which 
differed materially from the natural flow theory. This so-called 
reasonable use doctrine rested upon the principle that use of water, 
rather than the natural condition of watercourses, should be the 
protected interest. Under the new theory, each riparian proprietor 
is entitled to make a beneficial use of streams and lakes even though 
the water level is lowered, provided that his use does not unreason- 
ably interfere with the beneficial uses of others. Hence, most prob- 
lems turn on what is a reasonable use and that depends on a num- 
ber of factors. 

No rule can be set down to cover all situations which may arise, 
but a twofold observation should be made. First, to have a pro- 





Wis. Stat. §§ 30.18, 31.34 (1959) (as renumbered and amended by Wis. Laws, 
1959, ch. 441) modify the riparian doctrine to a considerable extent, and show 
the intent of the state's legislature that riparian rights be limited to 
less than all the waters which may flow in a watercourse. See also note 45 infra, 
and State ex rel. Priegel v. Northern States Power Co., 242 Wis. 345, 8 N.W.2d 
350 (1943). 

=$9 on Atr’y GEN. 564, 566 (1950). 

*® Nekoosa-Edwards Pa Co. v. Public Serv. Comm’n, 8 Wis.2d 582, 593-94, 
99 N.W.2d 821, 828 (1959). 

See Harris v. Brooks, 225 Ark. 436, 283 S.W.2d 129 (1955); Jacobson, Stream 
Pollution and Special Interests, 8 Wis. L. Rev. 99, 115 (1923). : 
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tectible interest the use should be beneficial. Second, the utilization 
should cause no substantial injury to rights in the watercourse which 
are common to all riparians along its borders. In other words, the 
particular right of each user must be measured by and consistent 
with a similar right in all other riparian proprietors; it thus be- 
comes important to consider rainfall, climate, season of the year, 
customs and usages, size, velocity, and capacity of the stream, nature 
and extent of improvements on the watercourse, amount of water 
taken, place and method of diversion, place of use, previous uses, 
the object, extent and type of use, its necessity and its importance 
to society, and the uses, rights, and reasonable needs of other 
riparians.*t 
Activities Which May Be Considered Reasonable Uses 

Irrigation 


Even though some interference necessarily results to lake levels 
and stream flows, both the Wisconsin Legislature and Supreme 
Court recognize that diversion of water for irrigation is a proper 
and reasonable riparian use.‘ Apparently the kind of crop irri- 
gated is immaterial; nor is any distinction made between commer- 
cial and noncommercial use. Therefore, the watering of trees, lawns, 
home and commercial gardens, private golf courses,** polo fields, 
and cemeteries undoubtedly are among the reasonable riparian uses 
of water if no material interference results to other riparians or to 
the public. 

The weight of authority, however, is that use of stream and lake 
waters is limited strictly to riparian lands, and accordingly use on 
nonriparian lands is prohibited.“* The Wisconsin Legislature has 
adopted this view** except as to cranberry lands. At least two types 
of large scale nonriparian diversions have been the common expe- 





“ Apfelbacher v. State, supra note 29; A. C. Conn Co. v. Little Suamico Lumber 
Mfg. Co., 74 Wis. 652, 663, 665-66, 43 N.W. 660, 662-63 (1889) (test of reasonable 
use not necessarily injury to other i save Timm v. Bear, 29 Wis. 254 (1871). 

* See Munninghoft v. Wisconsin Conservation Comm’n, 255 Wis. 252, 259, 38 
N.W.2d 712, 715 (1948). See also Special Water Committee, 423 (1910). In 
Meng v. Coffey, 67 Neb. 500, 504, 93 N.W. 713, 714 (1903), Roscoe Pound stated: 
“When . . . counsel tell us that their clients have a natural right to rae 
and that reasonable use of the water is necessary in the exercise of that 
they urge nothing against the rules of the common law... .” 

“ Meyers v. Lafayette Club, Inc., 197 Minn. 241, 266 N.W. 861 (1936). 

“ Annot., 14 A.L.R. 330, 333 (1921). 

“See Wis. Stat. § 30.18 (1959). Wis. Laws 1957, ch. 127 and Wis. Laws 1959, 
ch. 441 renum and amended d 30.18. The changes modified the qualifica- 
tion of those riparian lands on which diverted water may be used. These amend- 
ments show a tive intent to prohibit diversions to nonriparian lands‘ in 
the absence of statutory authorization. : 


, 
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rience in the state. The first is for the cranberry industry; the second 
is for municipal use. 


Nonriparian Use by the Wisconsin Cranberry Industry 


This long existing practice by the cranberry industry of water 
diversion to nonriparian lands constitutes an agricultural use of 
water sanctioned by the legislature since 1867.“¢ The present law 
(commonly called the Cranberry Act) authorizes those whose lands 
are adapted to cranberry culture to build dams for flooding their 
bogs*? and permits construction of ditches across neighboring land 
to bring water to and carry it from nonriparian bogs. On this basis 
a large industry has developed.** Today approximately three-fourths 
of the cranberry operators in the state depend on streams for all or 
part of their water supplies,“® and future nonriparian diversions 
undoubtedly will occur as acreage increases. The constitutionality 
of the cranberry statutes is so doubtful that it might be logical to 
expect the industry to favor a protective permit system rather than 
the riparian doctrine. On the contrary, however, the position of 
the Cranberry Growers’ Association before the Water Resources 
Committee of the Legislative Council during the 1958 water hear- 
ings strongly supported continuance of the present modified ripa- 
rian doctrine.*° The Association apparently either believes present 
laws favoring their members will be sustained as constitutional™ or 
it feels that in Wisconsin prescriptive rights can be obtained for 
the benefit of lands which are nonriparian. 


‘Use of Stream and Lake Waters by Wisconsin Municipalities 


‘In Wisconsin 559 public water systems supply the water needs 
of about sixty-one percent of the population. Ground water is used 
by 521 of these systems to supply 1,216,000 people; an almost equal 





relating to the cranberry industry ae ff 88284, 3138 andthe provision in f 30.18 
to the cran are 
that water which is not surplus maybe diverted th the consent of of sifected 
riparians, id. This was inserted for lee Wane of ths Cummany takeeee, Deo 
supra note 14, at 373. 
* See 45 Ops. Atr’y Gen. 36 (1956). 
* For a survey of the cae Sere, Cranberries of Wisconsin, WISCONSIN 
eae Crop Reportinc Service, SpeciaL BuLLETIN No. 70, December, 
“Id. at 13-14. 

"Statement of the Wisconsin Cranberry Growers’ Association, oe 
THE WATER Resources COMMITTEE OF THE WISCONSIN LEGISLATIVE CouNCIL 4 
(1958) cited as Water Resources try ra svecbene a 
acs | it as to constitutionality was reserved in ae 
Dist.. v. Lake Cran Co., 1 Wis. 362. 174 N.W. 554 (1920); 

v. Foote, 55 Wis. 557, 13 N.W. 557 (1882). 
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-number of inhabitants, 1,244,000, depend on the other thirty-eight 
systems which use diverted stream and lake waters.*? 

-. These surface diversions raise the question, still undecided in 
Wisconsin,**. whether a municipal corporation may properly divert 
water from lakes and streams for use of its inhabitants on the theory 
that it is exercising rights of a riparian owner. The weight of 
authority opposes the view that it can do so, even though it owns 
property on the banks of a watercourse. 


he generally accepted rule is that ordi riparian ts 

alae ietade withdrawals of water for acacia aon i 

— poses even though the municipality is a riparian owner. 

he two reasons generally given are, first, that withdrawal 

of water for use not merely by a riparian owner and his i ssa ° 

diate family or other group but by a great number of 

is an extraordinary use not properly an incident of Fests 

status, and second, that a large part of the water we 

will inevitably be used on nonriparian land. 

Despite the overwhelming weight of authority against municipal 
diversions, none of the forty-one groups, including the Wisconsin 
section of the American Water Works,®° appearing before the Water 
Resources Committee of the Wisconsin Legislative Council during 
hearings in 1958 indicated in any way that existing state laws in 
connection with municipal water supplies were inadequate. Ap- 
‘parently, municipalities in the state have had no difficulty securing 
‘approval: of their bond issues despite the-majority rule against a 
municipality taking surface water for public use without payment 
of just compensation. 

When cities have not invoked their powers of eminent demsie 
‘to condemn rights of riparian owners or have not obtained such 
rights by grant, injunctive relief has been granted in numerous 
cases to riparian proprietors who complain of the municipality's 
diversions. Such a remedy is an extraordinary one, however,.and 





™See Water Resources Committee Minutes 10 (1958) 
(9a, te United Co. v. Railroad Comm'n of Wisconsin, 274 US. 651, “ 


, the United States Sup1 Court stated: damming rye eye 
posi to to the right to estab oo water Per 
isconsin v. City of Eau Claire, 40 Wis. 533.” ‘on: 


ment Co. v. City of Eau Claire, 172 Wis. 240, 179 N.W. 2 ae el 

“ Marquis, Freeman, and Heath, The Movement for New Water Righ metry 
Tennessee V States, 23 Tenn. L. Rev. 797, 813 (1955). See ake 84 GJS. 
Waters 226 ( (1956); Roberts, Munici soaag 2 waggle ery” 12 Ky. rv de 
10 . (1925); Hutchins, Western Water Rights Doctrines and Ti 
in Kansas, 8 Kan. L. Rev. 533, 554 (1957). 

® REPORT OF THE WISCONSIN SECTION OF THE AMERICAN WATER WORKS TO THE 
Lecisiative Councit’s WATER Resources CommiTTze 14 (1958). Membership in 
the Wisconsin Section includes eighty Wisconsin public water supply systems. 
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may be refused in the court’s discretion. A chief reason to deny 
such an injunction is that municipal use includes domestic uses. 
However, the two do not entirely coincide. In addition to supplies 
for domestic needs, municipal use includes activities such as fire 
protection, swimming pools, playgrounds, fountains, street cleaning, 
park and golf course irrigation, leakage in systems, and a fairly large 
share for commercial and industrial utilization. Great amounts 
from municipal systems also go to stores, offices and factories for 
air conditioning. These commercial and industrial uses are essen- 
tial for maintenance of the community’s economy upon which the 
inhabitants are dependent and, therefore, deserve favoritism. 

Therefore, to prevent inconvenience, hardship, and threat to the 
public health which would result from shutting off urban supplies, 
the courts have given a number of reasons to keep riparians from 
enjoining cities when the latter take water for public supplies. 
Courts have reasoned that: 

(1) Municipal use, if reasonable, is privileged, or that under the 
circumstances of the particular case no harm or substantial harm 
results to riparians on the watercourse. 

(2) Complainants failed to act within a reasonable time and 
were guilty of laches. This holding is particularly justified in situa- 
tions where municipalities have issued and sold bonds. 

(3) Complainants are estopped to restrain the city’s diversion 
because even though they had full knowledge of the use they did 
nothing while the city changed its position to its detriment.** 

(4) Complainants are entitled to relief in the form of at least 
nominal damages to prevent the city’s acquisition of prescriptive 
rights against them, but no injunction will be issued to stop the 
municipal use.** 

(5) The city has acquired a prescriptive right.** 

The proper view appears to be that where issuance of an injunc- 
tion would cause great inconvenience and no corresponding benefit 
to the complainant, the municipality should be permitted to con- 
tinue diversion and use of the water. When substantial damage 
results, condemnation procedures are available and can be resorted 
to by the city.® 





™See Annot., 74 A.L.R. 1129 (1931). 

" For example, see Ulbricht v. Eufaula Water Co., 86 Ala. 587, 6 So. 78 (1888). 

"56 Am. Jur. Waters § 335 (1947). 

" Wis. Stat. §§ 62.22, 66.066, 66.065 (1), 30.087 and ch. 197 (1959). Section 
66.066 was by Wis. Laws 1959, ch. 209. 
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Conclusion—Commencement of Cause of Action 
Under Reasonable Use Doctrine 


Whenever attempts are made to restrain utilizations of water, 
including nonriparian uses, the position of the Wisconsin courts 
should be to achieve maximum economic development from use 
of the watercourse. The physical natural flow should be the pro- 
tected interest only insofar as public rights are dependent upon it 
because once the rule of reasonable use has been recognized, injunc- 
tions should not issue to enjoin water uses which result in no real 
harm. This is in accord with the statement that “the legal right of 
action of a riparian who has suffered no damage is an ana- 
chronism,”®° and with the views of the Wisconsin Supreme Court 
that injunctions usually will not be given to protect persons from 
trivial harm.* 

Thus, the view that all nonriparian uses are unreasonable per se 
should be rejected for the view, adopted by the authors of the 
Restatement of Torts, that not all diversions to nonriparian lands 
are prohibited;** and even diversions outside of a watershed should 
be sustained if they are not unreasonable. Legislation in this area 
would be necessary, however, because the courts have almost uni- 
formly prohibited diversion from one watershed to another in the 
absence of statute.** 


Adversity of Use Between Riparians 


Customarily, use of water or other activity downstream is not 
adverse to riparians above on a watercourse because after water has 
passed their lands, upper riparian owners have no right to utilize 
it. Therefore, what happens to it does not concern them; the gen- 





© Bingham, Some Suggestions Concerning the California Law of Riparian 
Rights, 22 Cauir. L. Rev. 251, 260 (1934). 

“Bright v. City of Superior, 163 Wis. 1, 18, 156 N.W. 600, 606 (1916) 
MY per ereds injury is academic rather than real, or at most so i t 
in its character that no injunctive relief should be granted.”); Town of Lawrence 
v. American Writing Paper Co., 144 Wis. 556, 563, 128 N.W. 440, 442 (1911) 
(“A mere riparian right is subject to such reasonable use of the stream 
for paper mill], and if any damage results therefrom the owner of the t is 
without a remedy.”); Tiede v. Schneidt, 105 Wis. 470, 81 N.W. 826 (1900); 
Pennoyer v. Allen, 56 Wis. 502, 511, 14 N.W. 609, 613 (1883) (“The law gives 
protection only against substantial injury.”). 

© RESTATEMENT, Torts § 855 (1939). 

© 3 FARNHAM, WATERS AND WATER RicHTs 1903 sens Osterman v. Central 
Neb. Public Power & Irr. Dist., 131 Neb. 356, 268 N.W. 334 (1936). Diversion 
beyond the watershed was permitted in bee v. Conn, 39 Ore. 30, 64 Pac. 855, 
65 Pac. 1068 (1901). Wis. Stat. § 30.18 (1959) declares it is lawful to tem 
divert “surplus” water of any stream to bring back or to maintain the 
level of a navigable lake or to maintain the natural flow of a navigable stream 
even though such lake or stream is in another watershed. See note 45° supra. 
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eral maxim that prescriptive rights do not run upstream applies. 
However, some activities downstream may harm upper owners. 
Certainly damming back, changing a stream’s flow, or straightening 
it so as to increase water velocity could cause irreparable injury, 
and these conditions might ripen into rights by prescription because 
upstream proprietors are not inherently exempt from operation of 
the statute of limitations. 

The receipt by a lower owner of a stream’s full flow for a pre- 
scriptive period does not gain him any right to have the flow con- 
tinue. He simply has received the water which flowed down to him 
and has done nothing to trespass on rights of riparians upstream. 
Upper riparians, therefore, may begin use whenever they choose to 
do so. Their previous nonuse, regardless of the length of time, has 
no effect.*° These unused riparian rights upstream are a major 
obstacle to any water development policy because of the great 
insecurity to riparians below who never know when diversions 
above will begin and reduce the flow to their properties. Substantial 
constitutional questions arise concerning whether the unused rights 
can be abolished without payment of compensation. 

Lastly, upper riparians obviously can acquire prescriptive rights 
against lower owners on the watercourse to retard or take water in 
excess of the amount which they might in exercise of their riparian 
privileges. The theory is that the excess water would otherwise 
run downstream and, therefore, its taking is adverse to riparian 
proprietors below; but as stated by the California Court of Appeals: 
“The use of water by an upper riparian owner is adverse to the 
rights of the lower riparian owner only when it constitutes such an 
interference with the rights of the lower owner as would justify an 
action to restrain such interference.”** 





“American Sand & Gravel Co. v. Ri aOR Rn SS Rec 
ee Os ee though its flow was 
Pg Ragaplamacke (1904); Annot., 53 A.L.R. 201 

* See a Water for yee gy Bry . some, my. Va. L. Rev. 1, 17-20 
1 Due Process lect o tern 
ew rlising Rights, with Special ap ees on the Michi | Law oF 
WATER ALLOCATION IN THE EASTERN mrrep Staves 441 (1956); tes, Present 
and Proposed Legal Control Pe Water Resources in Wisconsin, 1953 Wis. L. Rev. 
Rigerian Rights, 22 ete 


ae er ve Robnet, 190 Cal i 55, 10 Pac. 408, 410, (1820 See also Hut- 
pines ge gh oe et nenangy ey A yates United States v. 
ee eee ae ee ee ee 
Wize Gaaen tenes the assumption Eaieniiaenann adequate 

not t was an 
of water for all. Sabcep-be anu tee that there was an 


iH 
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REQUISITES TO EsTABLISH A PRESCRIPTIVE RIGHT 
IN WISCONSIN 


To establish a prescriptive right, the Wisconsin Supreme Court 
has adopted a number of requisites which a claimant must show 
he has fulfilled. In Green Bay & Miss. Canal Co. v. Telulah Paper 
Co.** the court held that the words “uninterrupted, continuous, 
open, notorious and adverse” include all the elements necessary to 
give rise to a prescriptive right. The court stated, “If there were 
any doubt as to whether the words ‘uninterrupted, continuous, 
open, and notorious’ covered the subject, that doubt would be 
removed by the addition of the word ‘adverse,’ which, while it 
embodies a conclusion of law, is also a comprehensive statement of 
an ultimate conclusion of fact embracing all the elements necessary 
to make possession adverse.”*® In addition to continuously, ad- 
versely, uninterruptedly and notoriously, the encroaching use must 
be exercised “exclusively of any other right, under claim of right 
for more than the statutory period.” 


Adverseness 


To establish a right by prescription the use must be maintained 
in hostility to the right of the riparian proprietor or title holder 
against whom it is claimed."* An act is hostile when it is inconsis- 
tent with the true owner’s rights of ownership. Neither an un- 
friendly intent nor a display of ill will is necessary’? and mere words 
or threats do not constitute adverse use if no invasion of another’s 
property rights takes place.” 

A licensed use” or a permissive use’ can never be the basis upon 
which rights are prescriptively secured because such uses are not 
hostile to the title holder. It, therefore, appears clear that a claim- 
ant’s act must be performed in so hostile and adverse a manner that 
the title holder must contest the use or the statutory period will 





use, (a) either because of insufficiency of the water flow, or (2) for other reasons 
sho hostile use.” 

* 140 Wis. 417, 122 N.W. 1062 (1909). 

@ Id. at 424, 122 N.W. at 1065. 

® See Smith v. Youmans, 96 Wis. 103, 70 N.W. 1115 (1897). 

game Be Fie rt this proposition, ¢.g., Shellow v. aos gr at = 
506, 101 N.W2d 64 ; Pioneer Wood Pulp Co. v. Chandos’ 78 Wis. 526, 
47 N.W. 661 (1851). 

™Shellow v. Hagen, ibid. 

Fox River Flour & Paper Co. v. Ke Mes Wis. 287, 302, 35 N:W. 744, 750 
(1887); Vliet v. Sherwood, 35 Wis. 229 (1 

™ Schmoldt v. Loper, 174 Wis. 152, 1 NW. 728 (1921). 

™ Martin v. Meyer, 241 Wis. 219, 5 N.W.2d 788 (1942) (driveway); Lindokken 
v. Paulson, 224 Wis. 470, 272 N.W. 453 (1937). 
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begin running against him. For this reason, activities on one’s own 
land in preparation for impounding, diverting, or using water con- 
stitute no wrong as to other persons because no encroachment on 
their rights takes place." 


Notorious 


Acts during the prescriptive period must be done visibly, openly 
and notoriously so that the riparian owner against whom the statute 
of limitations is running either knows, or should know, that his 
rights have been invaded."” In other words, the use cannot be car- 
ried on secretly and thereby be concealed from the owner. 

The rationale is that before losing a right one is entitled to rea- 
sonable notice that a claim has been made against him and to have 
an opportunity to oppose the claim, and encroachment must exist 
for a considerable length of time before notice will be presumed by 
a court. The position of the Wisconsin Supreme Court is stated in 
Green Bay & Miss. Canal Co. v. Kaukauna Water Power Co." 


There seems to be no sufficient ground for holding that the 
respondent has acquired additional right by prescription. 
Twenty years before the commencement of the action it had 
diverted and was diverting only a small part of the water of 
the stream. The amount diverted was inconsiderable. It was 
no such ‘strong act of exclusive possession’ as that it was, per se, 
notice of an adverse claim of right.’ 


Open Claim of Title 


Use of water by one claiming a prescriptive right must be under 
a claim “as of right” so as to necessarily imply an ouster of the 
owner's exclusive right of control.*° In IJlinois Steel Co. v. Bilot,®’ 
the Wisconsin Supreme Court stated the applicable rule in the fol- 


lowing language: 


If the claimant ‘raises his flag and keeps it up,’ so to speak, 
sufficiently to attract the attention of the true owner to the 
situation, in view of the circumstances of the invasion, as a 
hostile claim of title, knowl of such owner may be pre- 
sumed as a fact, on the general principle that what a person 
ought to know under the circumstances may be held to be 





™ Murray v. Scribner, 74 Wis. 602, 43 N.W. 549 (1889); Smith v. Russ, 17 Wis. 


234 (1863). 
* Illinowe Steel Co. v. Bilot, 160 Wis. 218, 151 N.W. 258 (1913); Pioneer Wood 
Pulp Co. v. Chandos, 78 Wis. 526, 529-30, 47 N.W. 661, 662 (1891). 
™ 90 Wis. $70, 61 N.W. 1121 (1895). 
” Id. at 401-02, 61 N.W. at 1125. 


™ Shellow v. ey su note 71. 
™ 109 Wis. 418, NW. 402 (1901). 
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within his knowledge regardless of the actual fact.** 


But the flag is not unfurled sufficiently to sustain a prescriptive 
right until there is an actual trespass upon property rights.* 

In Wisconsin the user does not have to enforce his claim as the 
actual owner would, for the rule is that the use need not be exclusive 
or inconsistent with the rights of the owner so long as the particular 
use is made in disregard and nonrecognition of the true ownership. 


Continuous and Uninterrupted 


To be adverse the use must be continuous and uninterrupted for 
the entire period required by the applicable statute of limitations.** 
Application of this general statement to particular factual situations 
presents many difficult problems. In answer to the question, ““What 
is continuous use?”” the Wisconsin Supreme Court has said: “It is 
freely conceded that a mere temporary or accidental interruption 
of the user, occasioned by the dryness of the weather, the washing 
out of the dam, the necessity for repairs, and the like, will not stop 
the running of the prescription, if there is no intent to abandon the 
easement, and the use thereof is resumed within a reasonable time 
after such temporary interruption.”** Such events are “to be con- 
sidered as a mere fluctuation in the extent of the user produced by 
uncontrollable natural causes, [rather] than as an interruption of 
such user which breaks its continuity and thus defeats the right 
thereto by prescription.”* 

In a recent decision, the defendant claimed that plaintiffs’ use of 
property for parking lot purposes and for boat storage was not 
continuous and uninterrupted. The Wisconsin court answered: 


Continuity depends on the nature and the character of the 
right claimed. Such acts need not be constant, daily, or weekly. 

e use of the parking lot by the  paeengge only called for the 
parking of cars and the mooring of boats when they used their 
property on Sugar Island, and for the storage of their boats in 
the fall and winter. The plaintiffs’ need determined the use 
which was continuous in the light of those periodic needs 
throughout the prescriptive period. Their failure to use the 
parking lot for all purposes when not needed does not disprove 
the continuity of use when needed. There is no evidence that 


= Id. at 446, 85 N.W. at 408. See also 2 KINNEY, IRRIGATION AND WATER RIGHTS 
1882 (2d ed. 1912); Lindokken v. Paulson, supra note 75. 

"See Murray v. Scribner, 70 Wis. 228, 35 N.W. 311 (1887). 

“ Sheliow v. Hagen, supra note 71. See also WASHBURN, EASEMENTS AND SERVI- 
TupEs 164 (4th ed. 1885). 

=U She Wen oF: pemesinn eeete 00s Antti. tan ane ae Sea 
running even wr the use or possession continues. Stewart v. Stewart, 83 W 
364, 53 N.W. 686 (1892). 
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the plaintiffs ever intended not to use the land when the need: 

arose.** 

If a user of water for irrigation or supplemental irrigation pur- 
poses makes no diversion in certain years because of a surplus supply 
resulting from adequate rainfall, the situation should be the same. 
as when failure of use is caused by shortage. Therefore, it. could be. 
argued plausibly that for the purpose of securing prescriptive rights. 
the statute continues running when nonuse results because of ade- 
quate precipitation: Another questionable situation might arise if 
a user intentionally failed to divert and use water because his 
property was under an acreage reserve program, such as the Federal 
Soil Bank during the 1950's, or had been retired temporarily for. 
conservation purposes. In this circumstance, one view would be 
that the continuity of the prescriptive period is broken because the 
failure of use does not arise from nor is it motivated by uncon- 
trollable natural causes. The other view, adopted by New Mexico, 
is that the statute continues to run.* 

Actual continuous use for agriculture is impossible, but occasional 
use, if systematic and adverse, should be sufficient to ripen into a. 
prescriptive right. No use has to be constant and without interrup-. 
tion®® but there must be more than mere occasional trespasses.**. 
For example, casual use of a pond for picnicking, fishing, swimming 
and ice skating, and the sporadic rental of boats has been held insuf- 
ficient.** An additional factor entering into continuity of use is 
that exercise of the riparian right is not restricted to any particular 
time of the year. It thus appears that utilization is uninterrupted 
if the actor uses the water whenever necessary because an “ad- 
verse.user, if uninterrupted, may be continuous although not con- 
stant.. It suffices if the claimant has exercised the right claim from 
time to time as his necessities require. He need not use the water 
at all times nor even every day or every week. However, no — 





“ Haag v. Delorme, 30 Wis. 591, 595 (1 oe Ponte 
63 Wis. 268, 22 N.W. 514 (1885); Sabine v. is. 185, “203 wiory 
Accord, Cornwell Mfg. Co. v. Swift, 89 Mich. 03, 50" 50 NW. 1001 (1891); aay v. 
Munch, 65 Minn. , 67 N.W. 1022 (1896). 

"H ee oy ‘ibid. 


* v. Hagan, supra note 71, at 512-13, 101 N.W.2d at 697. 
* N.M. Stat. ANN. § 75-11-8 (1959 Supp.). The Mi Model Water Use 
Act provides that years of nonuse ca a shortage of surplus water due to 


natural conditions are considered neither years of use nor of nonuse. See WATER 
RESOURCES AND THE Law 570 (Legislative Research Center, Univ. of Mich. L. 
School (1958) ). 
” Stuart v. ohnson, 181 Md. 145, 28 A.2d 837 (1 
‘Trexler v. Lutz, 180 Pa.Super. 24, 118 A.2d po 
Matylewicz, ‘Pa. 593, 81 A.2d 951). Sen then Seenthows 
v Begntl 157 F PaSuper. 115, 41 A2d 875 (1945). 
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tive right can be acquired if the adverse user is of irregular and 
infrequent occurrence.”’** 

However, in Chippewa & Flambeau Improvement Co. v. Railroad 
Comm’n* it was held that prescriptive rights of flowage obtained 
by adverse use during a particular time of the year are restricted to 
that period. If the court’s reasoning is broadly applied it would 
prohibit the acquisition of prescriptive rights by twenty years of 
continuous use unless the period of use were substantially the same 
during each of the years. Enjoyment of any rights acquired pre- 
scriptively, therefore, may be rather closely restricted to the exact 
time span of the use during the acquirement period. 


Tolling the Statute 


A suit and judgment interrupt and put an end to the adverse 
character of the use as does any other substantial interruption before 
lapse of the limitation period necessary to bar the original owner 
from further right, title or interest.** Likewise, the period is broken 
if at any time during the twenty years, the adverse claimant con- 
cedes or acknowledges title in the true owner. 


THEORETICAL JUSTIFICATION FOR PRESCRIPTION 


By its terms, the statute of limitations applies only to actions for 
the recovery of real property and is inapplicable to water easements 
which at common law were incorporeal hereditaments obtainable 
solely by grant. Therefore, the Wisconsin Supreme Court decided 
(as did the English courts) that after long acquiescence by the true 
owner a twofold fiction, which might be called the “lost grant” 
fiction, should be adopted to convey water rights from the acquies- 
cent owner to the wrongful user. The first fiction is that a grant of 
the right was made by the owner to the one claiming the easement 
or to one of his predecessors in title. The second fiction is that the 
grant was lost. 

When litigation commences, although evidence may be intro- 
duced showing that the character of claimant’s use does not meet 
the test of adverse possession, the presumption that there origi- 





56 Am. Jur. Waters § 334 (1947). Acts which are fugitive and occasional do 
not evidence any ciaim of ownership. St. Croix Land & Lumber Co. v. Ritchie, 
78 Wis. 492, 47 N.W. 657 (1891). 

* 164 Wis. 105, 159 N.W. 739 (1916). 

* Stewart v. Stewart, supra note 85. See also Alta Land & Water Co. v. Han- 
cock, 85 Cal. 219, 24 Pac. 645 (1890) (commencement of ejectment action); Har- 
mon v. Carter, 59 S.W. 656 (Tenn. 1 (judgment for damages). 

* Illinois Steel Co. v. Jeka, 119 Wis. 122, 95 N.W. 97 (1903). 
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nally was a grant by the owner to the user which the latter lost® is 
conclusive as against a contention that no actual grant was made. 
The general rule in Wisconsin is that: 


When it is shown that there has been the use of an easement 
for twenty years, unexplained, it will be presumed to have been 
under a claim of right and adverse, and will be sufficient to 
establish a right by prescription, and to authorize the presump- 
tion of a grant, unless contradicted or explained. In such a case 
the owner of the land has the burden of proving that the use 
of the easement was under some license, indulgence, or special 
contract inconsistent with the claim of right by the other 
party.** 

The lost grant reasoning, making the presumption a rule of law, 
has been criticized and, as Professor Walsh points out,” it is no 
longer necessary to use the fiction for any purpose because it invites 
confusion, error, and contradictions.’ 

One contradictory result of basing rights on the lost grant fiction 
may be illustrated by reference to a jurisdiction in which the 
riparian proprietor cannot effectively convey to a nonriparian any 
right to use water on nonriparian lands. A fortiori no right to a 
nonriparian use could ever be secured prescriptively if the doctrine 
rested upon the theory of a lost grant because lost grant presupposes 
transferring something which could lawfully be conveyed.’ How- 
ever, although the matter is by no means clear in Wisconsin, it 
seems that prescriptive water rights generally can be obtained for 
the benefit of lands which are not riparian.’ Therefore, even 
though the effect of acquiring a right by prescription is to vest title 
as fully as if it were conveyed by deed from the owner, it cannot 
properly or logically be presumed that the original owner granted 
his property to one who has used it adversely for the prescriptive 
time period. 





“For distinction between lost t and limitation statutes see 4 TirFany, 
REAL Property § 1136 (3d ed. 1938). 

* Carmody v. Mulrooney, 87 Wis. 552, 554, 58 N.W. 1109, 1110 (1894). Many 
later decisions cite the rule with approval. For example, Shellow v. Hagen, 
capes note 71; Red Star Yeast and Prod. Co. v. Merchandising Corp., 4 Wis.2d 
327, 90 N.W.2d 777 (1958). See also Rooker v. Perkins, 14 Wis. 85 (1861) (pre- 
sumption of grant in case under Milldam Act). 

* 2 WALSH, COMMENTARIES ON THE LAW OF REAL Property 595 (1947); WALSH, 
History OF ANGLO-AMERICAN LAw 275 (2d ed. 1932). See also Simonton, Fic- 
tional Lost Grant in Prescription—A Nocuous Archaism, 35 W. Va. L. Rev. 46 

1 5 
: = 4 Wats, COMMENTARIES ON THE LAW OF REAL Property 604 (1947). 

™ See Klinkert v. City of Racine, 177 Wis. 200, 188 N.W. 72 (1922). 

™ See 67 C.J. Waters § 405 (1934) and cases cited therein. See also Young v. 
City of Asheville, 241 N.C. 618, 626, 86 S.E2d 408, 414 (1955). 
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It further appears that a riparian proprietor could not grant to a 
municipality the right to take surface waters for a public supply 
and the overwhelming weight of authority opposes the view that 
the municipality itself could take water for such a purpose even if 
it owned property on the banks of the watercourse;? yet it has been 
held that the city may acquire such rights by prescription. 


LIMITATIONS ON ACQUISITION OF PRESCRIPTIVE RIGHTS 


It is universally recognized that in the absence of consent, pre- 
scriptive rights cannot be secured against either the United States 
or against a state;°* but in Wisconsin the legislature has provided 
that title to real property belonging to the state may be obtained 
by prescription after forty years of adverse use.'°* To qualify, the 
use probably would have to be subsequent to 1931, the date of the 
provision.” Even under the statute, no prescriptive rights are 
attainable in the beds of navigable watercourses because of the 
trust doctrine under which the state manages navigable waters so 
that all persons within its borders. may fish, boat, swim and engage 
in other recreational activities.1°* 

There are other limitations on one claiming rights prescriptively. 
First, such rights cannot be secured to maintain a public nuisance. 
If, however, a public nuisance in Wisconsin causes injury to a pri- 
vate person the latter’s cause of action and remedy may be barred 
by the passage of time. Thus the Wisconsin Supreme Court recog- 
nizes that prescriptive rights may be predicated on activities which 
are public nuisances.*%° Second, riparian owners cannot acquire 
prescriptive rights to the exclusion of the public’s rights to con- 
tinued use of navigable waters, and it makes no difference for how 





*8 See note 54 supra. 

* Town of Gordonsville v. Zinn, 129 Va. 542, 106 S.E. 508, 14 A.L.R. 318 (1912). 

*5 Illinois Steel Co. v. Bilot, 109 Wis. 418, 84 N.W. 855, 85 N.W. 402 (1901); 
1 THOMPSON, REAL Property 677 (perm. ed. 1939). For a collection of cases, see 
Annot., 55 A.L.R.2d 554, 578 (1957). 

“* Wis. Stat. § 330.10 (1959). The following property, listed in Wis. Star. 

24.01 (1959), is not within the operation of the forty year provision: public 
ands, school lands, university lands, swamp lands, normal schon lands, agri- 
cultural college lands, and Marathon county lands. 

*" See Memo from Office of Attorney General, Joinder of State in Quiet Title 
and Foreclosure Proceedings, 26 Wis. BAR BULL. 11,38 (Oct., 1953). 

“8 Ibid.; For a detailed discussion of the trust doctrine, see Harnsberger, The 
Present and Future Status of Public and Private Rights in Wisconsin’s Waters 
522-637 (unpublished thesis in Law Library, Univ. of Wis.). 

» Meiners v. Frederick Miller Brewing Co., 78 Wis. 364, 47 N.W. 430 (1890); 
Douglass v. State, 4 Wis. 403 [387] (1854). 

4 Green Bay & Miss. Canal Co. v. Telulah Paper Co., 140 Wis. 417, 122 N.W. 
1062 (1909); Charnley v. Shawano Water Power & River Improvement Co., 109 
Wis. 563, 85 N.W. (1901). 
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long a time the particular use has been carried on.‘ Third, a right 
to pollute a stream may be acquired by actually invading the rights 
of other riparians under a claim of right to do so for the full statu- 
tory period, but as against the public there can be no such pre- 
scriptive right.1* Further, it is no defense to an indictment for 
maintaining such a nuisance that it was maintained before any 
inhabitants had settled along the margin of the watercourse for, as 
stated in Douglass v. State, a condition is no “less a nuisance merely 
because it happens to have been established before houses are built, 
and settlements exist about it.” 

Finally, in connection with diffused surface waters the Wisconsin 
court has stated that an owner cannot acquire a right by prescription 
to have diffused surface waters flow onto his lands,** nor can one 
neighbor acquire a right prescriptively to have surface waters flow 
onto his neighbor's property.’** But as a landowner he may acquire 
an easement by prescription to drain diffused surface waters through 
a ditch, or an artificial way, which is located on the property of 
others.*% 


RECIPROCAL PRESCRIPTIVE EASEMENTS AND 
MAINTENANCE OF ARTIFICIAL CONDITIONS 


Sometimes a prescriptive right is secured to maintain a dam which 
sets back water causing lake levels to rise. The higher levels change 
the shoreline and appear permanent to persons who later purchase 
property and expend large sums in reliance on the continuance of 
the changes. In this situation questions arise concerning the duties 
of the dam owner to maintain the new water level. 

In Smith v. Youmans™' defendants built a dam and acquired a 
prescriptive right of flowage over the lands of a large number of 
riparian proprietors bordering on a lake, and for over forty years 
the lake waters were maintained at the level to which they were 
finally raised. The new level made the lake navigable and in reli- 
ance on the changed conditions plaintiffs made large expenditures 
to buy land to build summer cottages and resorts for boating, fishing 
and recreation. Later when the defendants threatened to lower the 





Evansville, 25 Wis. 223, 228 
™8 See Roberts v. Von Briesen, 107 Wis. 486, 83 N.W. 755 
™ Ibid., Spt Nicolai, 99 Wis. 178, 74 N.W. 103 (1 also Annot., 
55 AL.R2d 1144 ~-4 

™1 96 Wis. 103, IN 1115 (1897). Compare Vliet v. Sherwood, supra note 73. 
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water level, court proceedings were commenced. The question pre- 
sented was whether the riparian owners acquired a reciprocal right 
to have the flowage and consequent higher level of water main- 
tained. A second question discussed, although not in issue, was 
whether maintenance of the dam which held the waters back must 
be continued by the dam owner. 


The Wisconsin Supreme Court, relying upon the rationale of 
reciprocity, enjoined defendants from interfering with the new lake 
level. Justice Pinney wrote: 


The relative relations and interests of the parties which have 
thus originated, grown up, and become fixed by prescription, 
would seem to im upon the parties recip rights and 
duties, at least to the extent that, so long as such relative rights 
exist and are asserted, each party is bound in equity to abstain 
from doing anything to the prejudice of the other's rights, 
founded upon the relations hus created between them, and 
that they are equitably bound to deal fairly, reasonably, and 
justly with each other in respect thereto.'** 


Thus, it was decided that because defendants acquired a prescrip- 
tive right against the riparian owners to raise the lake level, in like 
manner the riparian owners acquired a prescriptive right in the 
raised level. 

The difficulty with the reciprocal easement reasoning of the court 
is that there can be no fiction of a lost grant because there is no 
adverse claim made by the riparian owners to have the dam main- 
tained. Nor can there be prescriptive rights under the provisions 
of the Wisconsin statute of limitations for it does not operate to give 
a servient estate any rights against a dominant estate. Further, the 
court’s dictum in Smith v. Youmans that it had “no doubt but that 
the defendants may abandon their water rights and easement, so 
as to escape all liability’** negatives the idea that the riparian 
owners had an easement by reciprocity in the dam. 

The court, however, recognized the doctrine that if an artificial 
condition is created by the activities of man, proprietors of lands 
incidentally benefited may secure an injunction to prevent deliber- 
ate disturbance of the new state of the water. This rationale, 
that the new artificial state of a lake has been substituted for the 





8 Td. at 109, 70 N.W. at 1117. The weight of authority is the doctrine. 
Note, 13 Nes. L. Buty. 195, 196 (1984); Drainage Bd. v. of Homer, 351 
Mich. 73, 87 N.W2d 72 (1957). See Note, 18 Notrr Dame Law. 58 (1942). 

96 Wis. at 112, 70 N.W.-at 1118. 

® See Annot., 88 A-L.R. 130 (1984). 
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former natural condition,** is more logical than the theories of 
reciprocal easements or estoppel;?*? but regardless of the theory 
involved or the name by which it is called, the equitable result is 
to prevent one from returning an altered condition to its former 
status after numerous persons have bought or improved their 
properties believing the newly created situation will continue to 
exist. 


Nonexistence of a Duty to Repair Dams 


There is no way to compel a dam owner in Wisconsin to con- 
tinue the artificial condition. This was spelled out by the court 
when it stated that while “the owner of the dam may be restrained 
from affirmatively interfering with the artificial level which he has 
created, it is not at all clear how he could be coerced to make the 
repairs necessary for its perpetual existence, especially when the 
proprietor of the dam becomes bankrupt, as occasionally hap- 
pens.”’128 

No direct holding has been found in Wisconsin concerning the 
right of other riparian owners on a lake to maintain an abandoned 
dam and the matter is not covered by legislation.1** Several deci- 
sions in other jurisdictions, however, express the view that if the 
dam owners allow the dam to fall into a state of disrepair or aban- 
don the structure, then the injured riparians should be permitted 
to enter the property and repair the dam at their own expense.?*5 
The Wisconsin statutes authorize the Conservation Commission 
(subject to the power of the Public Service Commission to fix the 





11 Haase v. Kingston . Creamery Ass’n, 212 Wis. 585, 250 N.W. 444 (1933); 
Minehan v. wey 149 Wis. 14, 134 N.W. 1130 (1912); Shepard ope ayo 
v. Eimerman, 140 Wis. 327, 122 N.W. 775 (1909); Lathrop v. City of , 119 
Wis. 461, 97 N.W. 192 = stream); Diana Shooting Club v. Lamoreaux, 114 
Wis. 44, 89 N.W. 880 (1902); tle v. City of Madison, 113 Wis. 346, 89 N.W. 
156 (1902); Village of Pewaukee v. Savoy, 103 Wis. 271, 79 N.W. 436 (1899). 

= The dam owner makes no representation he will maintain a certain water 
level and the dam is continuous notice to those erecting cot on shore that 
lake level — be lowered at any time. Whitcher v. State, N.H. 405, 181 
Atl. 549 (1935). 

™ Haase v. Kington Co-op. Creamery Ass’n, supra note 121, at 587-88, 256 N.W. 
at 445. See also Smith v. Youmans, 96 Wis. 103, 112-13, 70 N.W. 1115, 1118 (1897) 
and Vliet v. Sherwood, 35 Wis. 229, 236-37 (1874). 

™ Wis. Stat. § 29.04 (1959) authorizes removal of old and abandoned dams 
by the Conservation Commission. In addition, the Commission is empowered to 
maintain and repair dams located wholly upon lands owned by the state, either 
as proprietor.or in trust for the people, if conservation of wild animals is pro- 
moted. “Wild animal” is any mammal, bird, fish, or other creature of a wild 
cr i) aso) with sensation and the power of voluntary motion... W1s. STAT. 

(1959). 
' ™ Kray v. Muggli, 84 Minn. 90, 86 N.W. 882 (1901); Hammond v. Antwerp 
Light & Power Co., 132 Misc. 786, 230 N.Y. Supp. 621 (1928). 
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level and regulate the flow of public waters) to maintain and repair 
dams located wholly upon state lands whenever it determines that 
conservation of fish or wildlife will be promoted,}** but to date no 
activities have taken place under the provision of this law. If 
owners cannot be required to repair dams and if no rationale can 
be found allowing interested riparians to do so, the question then 
arises as to whether the state, as trustee of public navigable waters, 
has the power to repair and maintain dams not located wholly on 
state lands. It appears the state does not have such power since the 
Wisconsin Constitution provides: “[T]he state shall never contract 
any debt for works of internal improvement, or be a party in carry- 
ing on such work." This prevents the state from carrying out its 
managerial duties relating to preservation of public interests in 
Wisconsin’s waters. In this connection, several cases are of interest. 


In In re Tomahawk Dam*® the Public Service Commission found 
that Tomahawk Dam was out of repair and in danger of being 
washed out by the sudden rising of waters in the Wisconsin River 
during heavy rainfall. In 1933, pursuant to the provisions of sec- 
tion 31.18 of the Wisconsin statutes, the owner was ordered to make 
certain repairs. One of the questions posed at the time of the order 
to repair was: If the owner or those in charge of the dam are in- 
solvent or financially unable to make the necessary repairs, what 
steps may be taken to cause the necessary repairs to be made and 
thereby preserve the lake or pond from destruction and the dam 
from becoming a public menace? Adolph Kanneberg, a Commission 
examiner at the time of the 1933 order, stated the subsequent his- 
tory of the matter. 


[T]he owner of the dam had failed to make repairs to the 
dam as ordered by the commission on the ground, as the facts 
were, that all of its property, including the dam, was heavily 
mortgaged, and that the company was insolvent. The Public 
Service Commission thereupon caused an action to be brought 
against the owner to enforce compliance with its order. e 
circuit court, after a trial, ordered the dam sold free and clear 
of incumbrances to a purchaser willing to make the repairs. 
On the sale, the dam was purchased by Wisconsin Public 
Service Corporation for approximately $8,000, and it has since 
been reconstructed.’ 


This method may be feasible in those cases where a willing buyer 





8 Wis. StaT. § 29.04 (1959). 
1% Wis. Const. art. VIII, § 10. 
- 34 Pub. Serv. Comm'n 467. (1933). - Box 
™ Kanneberg, Wisconsin Law of Waters, 1946 Wis. L. Rev. 345, 367-68. 











72 WISCONSIN LAW REVIEW [Vol. 1961 


can be found, but no statutory provision authorizes such a fore- 
closure procedure to enforce Public Service Commission orders. 
The Attorney General, however, has indicated that such proceedings 
are valid.**¢ 

In the 1950’s when the owner of the dam which maintains Mirror 
Lake in Sauk County became bankrupt, a group of local citizens 
proposed to buy the dam together with the dam site and approxi- 
mately two acres of land for donation to the State Conservation 
Commission. The Attorney General, ruling that the Commission 
had no power to accept the gift for the purpose of maintaining the 
levels of the lake, concluded “both the present owner and any pur- 
chaser of the dam and dam site would be under . . . obligation to 
repair the dam .. . .”*1 There is no discussion concerning how 
this obligation is to be enforced against the owner or of the validity 
of selling the dam free and clear of incumbrances to a purchaser 
willing to make the repairs. Nor is reference made to the responsi- 
bility of the state as trustee of the public waters if no private enter- 
prise or local association makes the necessary repairs. 

Another related situation occurred in 1932 when the Public Serv- 
ice Commission authorized a contractor to remove sand, gravel and 
other materials from Shawano Lake.'*? After the contractor (admit- 
tedly subjected to inadequate supervision by the Commission) vio- 
lated the agreement by dredging large holes in the lake bed, the 
Commission commenced court proceedings. Due to the defendant's 
financial irresponsibility, however, neither performance nor dam- 
ages was secured, and the state thereafter appropriated $10,000 to 
fill all holes dangerous to public bathing or navigation. The Attor- 
ney General, ruling the expenditure would not violate Wisconsin’s 
constitutional prohibition against engaging in any work of internal 
improvement, wrote: “The work is not one of ‘improvement’ but 
rather one of restoration of a status quo that existed prior to the 
unfortunate contract herein alluded to. In a sense it may be said 
that the state has, as a result of this unfortunate contract, failed to 
properly administer its trust m these navigable waters. . . . To 
deny to the state the power to restore . . . would seem to us to be 
the equivalent of denying to the state its power to carry on the 





™ 47 Ops. Atr’y Gren. 7 (1958). The Attorney General concludes that a dam 


owner failing to comply with an order to would be “subject to similar 
action by the public service commission” as in In re Tomahawk Dam, 4 Pub. 
Serv. Comm’n . 467 . 
™ 47 Ops. Atr’y Grn. 7, 8 


™ See Wis. STAT. § 30.20 (2) (1959) which authorizes the Public Service Com- 
mission to contract for removal of materials from navigable lake beds. 
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essentials of government as well as denying to it the power to 
properly administer its trust in these navigable waters.”*** 

The conclusion appears warranted from this opinion that when 
the state as trustee, due to negligence, violates its duties by not 
acting with proper care and caution, expenditures of state funds 
are justified to correct the resulting consequences. However, an 
opposite result would follow if the dredged holes had resulted from 
natural conditions.**%* This places numerous stumbling blocks in 
the way of those charged with properly administering what the 
supreme court describes as an “active, administrative, and govern- 
mental trust, and one which should be administered to promote not 
only navigation but the public health and welfare generally.”1* 

The state of Wisconsin, as trustee of the navigable waters within 
its borders, should be permitted to keep all property comprising 
the trust in repair and to make reasonable improvements necessary 
or desirable to carry out the purposes of the trust. A change in 
judicial attitude to permit this result appears unlikely despite the 
court’s finding, in State ex rel. Hammann v. Levitan}* that public 
recreation promotes the general welfare. The existing constitu- 
tional limitation on the state’s managerial powers should be re- 
moved so the state can repair, maintain or build dams to preserve 
public waters.%*" 

In this connection, it is noteworthy that Michigan amended its 
constitution in 1946 to allow the state to engage in the development, 
improvement and control of rivers, streams, lakes, harbors of refuge 
and waterways, and water levels for purposes of drainage, public 
health, control of flood waters, and soil erosion.** 


Pusiic RiGHTs SECURED BY DEDICATION 


Strictly speaking, the public cannot secure rights by prescrip- 
tion, nor can the state acquire rights by adverse possession.’*° 
For these reasons the word “dedication” frequently is used by courts 
to define the source of rights which the general public secures by 





4 30 Ops. Atr’y Gen. 343, 349-50 (1941). 
14.44 Ops. Att'y Gen. 148 (1955) (repair of dam to maintain level of navigable 
lake rohibi 
ity of Milwaukee v. State, 193 Wis. 423, 452, 214 N.W. 820, 831 (1927). 
= 200 Wis. 271, 228 N.W. 140 (1929). 
“See Beuscher, Wisconsin’s Law of Water Use Today, Water Resource Com- 


w 4 Turrany, REAL Paorerry § 11 ee Bato ae 
ronle of Jdge Timlin dient Miehan Murphy, supra note 121 
(dissenting opinion). 
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usage of navigable waters during a period of time equal to that 
required by the statute of limitations. An express dedication is 
one made by an owner and accepted for the donated use by the 
proper public authorities or by general public use. Intention to 
dedicate is an essential element,’ but a dedication will be implied 
if the public use has continued for the statutory period with the 
silent acquiescence of the owners.'*? In practice, the word prescrip- 
tion as well as dedication is used to describe the rights which the 
public acquires and the terminology seems inconsequential. 

The two principal Wisconsin cases concerning the extent of the 
right which the public obtains in navigable waters by long con- 
tinued use are Village of Pewaukee v. Savoy'** and Haase v. Kings- 
ton Co-op. Creamery Ass’n.1** 

In the Pewaukee case, construction of a dam caused the level of 
navigable waters in Pewaukee Lake to rise and cover lands owned 
by the defendants. The new lake shore became coincident with 
Main Street in the village. After this artificial level had existed for 
some fifty years, the defendants built a barb wired fence on the lake 
front along the street to block public access. The village com- 
menced court proceedings to enjoin interference with the public 
access from Main Street which had been used constantly as a 
thoroughfare to the water for more than twenty years. The case 
presented two important questions. First, who owned that part of 
the lake bed submerged as a result of artificially raising the lake 
level? Second, what rights in the enlarged area, if any, had the 
public acquired? Or stated differently, did artificially raising the 
lake level for more than twenty years during which time the public 
enjoyed boating and other common rights result in permanently 
enlarging public rights to include the extended area not formerly 
submerged but which became immersed due to construction of the 
dam? 

The court held: (1) Title to the submerged bed passed from pri- 
vate ownership to the state by implied or presumed dedication. 
Judge Marshall wrote: 


There is no taking of lands for public use contrary to the 


1 Galewski v. Noe, 266 Wis. 7, 62 N.W.2d 703 (1954) (public highway); Knox 
v. Reohl, 153 Wis. 239, 140 N.W. 1121 (1913) (city street). 

2 Christianson v. Caldwell, 152 Wis. 135, 189 N.W. 751 (1913) (h mo 
Weatherby v. Meiklejohn, anew a 13 N.W. 697 (1882). If an owner 
ficial means causes an expanse of navigable waters to increase, it is presumed 
he or a and the princi ES eee preclude 
a@ denial. See Vi of Pewaukee v. Savoy, supra note 12 

48 103 Wis. 271, 79 N.W. 436 (1 

™ 912 Wis. 585, 250 N.W. 444 (1 
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will of the owner without just compensation in the circum- 
stances of this case, but a mere acceptance of lands voluntarily 
surrendered to the public use by the owner, which surrender, 
by reason of the facts, the owner is precluded from revoking or 
interfering with, so that, as a consequence, in effect at least, 
the title to the lands is vested in the state to the same extent 
4 that of lands constituting the original natural bed of the 
e145 


(2) Title to the entire lake bed being in the state, then a fortiori 
the public has all those rights of use and enjoyment secured to them 
under the trust doctrine. 

The matter so stood until the Haase decision. In that case a dam, 
built in 1848 across a nonnavigable stream, caused water to over- 
flow on lands belonging to the plaintiff. The resulting milldam 
pond, located entirely on plaintiff's property, was navigable and 
throughout the years the public was permitted to use it for boating, 
swimming, hunting, fishing, skating, and similar recreations. Dur- 
ing the winter of 1930-31, the defendant harvested ice on the pond 
and when sued by plaintiff for its: value relied on the Pewaukee 
case. He claimed that decision established the doctrine that when 
title to lands under navigable water vests prescriptively in the state 
by virtue of continuous public enjoyment of the waters above, then 
any member of the public is privileged to take ice. In Wisconsin 
if, as defendant claimed, the state owned the bed, defendant as a 
member of the public could harvest ice.*** Conversely, if plaintiff 
owned the bed defendant had no right to take ice. 

The court, after reexamining the Pewaukee decision, repudiated 
its doctrine insofar as it held the state can secure title to submerged 
beds of artificially extended navigable waters by adverse possession. 
The court held, however, that the rights which the public has 
enjoyed for the statutory period are vested in it and such rights are 
independent of title to the bed. 

The following conclusions may be made from these cases and 
other decisions referred to below: 

(1) When navigable waters are artificially extended the public 
has the right to enter at once upon the increased area and engage 
in all activities authorized in public waters, such as fishing, hunting, 
boating, sailing, swimming, skating, etc.1* 

A sensible reason for such a conclusion is set forth in Mendota 





8 Village of Pewaukee v. Savoy, supra note 121, at 278, 79 N.W. at 438. 
 Rossmiller v. State, 114 Wis. 169, 89 N.W. 839 (1 . : 

™ Gadow v. Hunholz, 160 Wis. 293, 151 N.W. 810 (1915). 

“8 Village of Pewaukee v. Savoy, supra note 121, at 276-77, 79 N.W. at 438. 
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Club v. Anderson, an action to restrain defendants from allegedly 
trespassing by boat to fish and hunt upon those areas of a navigable 
lake and stream which had been artificially enlarged in about 1850 
by erection of a dam. The court held the common right to boat, 
hunt and fish extended to the artificially increased levels. 


[T]he public had the right to navigate such waters after pid 
were so increased in volume, the same as though they had al- 
ways remained in that condition. . . . Certainly, persons navi- 
gating the lake cannot be required or expected to carry with 
them a chart and com and measuring lines, to determine 
whether they are at all times within what were the limits of 
the lake prior to the construction of the dam.**° 


(2) If the public, for a period of twenty years, continues to use 
those areas of navigable waters which have been created by artificial 
means, then thereafter the public rights so acquired become fixed 
by dedication. The owner’s silent consent to the public enjoyment 
ripens into a dedication he cannot destroy after the lapse of the 
statutory time. 

(3) It is not entirely clear whether the extent of the public right 
is limited to those made by the members of the public during the 
period when the rights became established. Under the doctrine of 
the Pewaukee case which the Haase decision overruled, any public 
use of artificially extended navigable waters for the proper time 
resulted in transfer of title to the submerged bed from the former 
owner to the state; and after ouster of the owner there was, of course, 
no one left with legal standing to complain that subsequently made 
public uses were in excess of those uses carried on within the twenty 
year statute of limitations. Under the reasoning of the Haase case, 
however, it may be argued by the owner, whose title to the sub- 
merged lands is not divested by use of the waters above, that the 
rights which the public obtains in artificially extended areas of 
navigable waters are limited to exactly those uses enjoyed during 
the statutory time. 

(4) At any time before public rights become fixed, the riparian 
owner who expanded the waters may revoke his consent to public 
use and restore the conditions to those formerly existing or to the 
natural condition.'** 


(5) When nonnavigable waters are enlarged or broadened arti- 
ficially so that the widened stretches become navigable, the prob- 





% 101 Wis. 479, 78 N.W. 185 (1899). 
™ Id. at 498, 78 N.W. at 190. 
™ 47 Ors. Atr’y Gn. 57,61 (1958). 
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lems may be different than when the waters subsequently enlarged 
were originally navigable. The broadening of a nonnavigable 
stream was the situation in the Haase decision. Narrowly construed, 
that opinion holds that when a riparian proprietor dams back 
waters of a nonnavigable stream onto his abutting land, title to 
such land remains in him even though the waters so extended are 
navigable, and regardless of permissive use and enjoyment of such 
extended waters at all times for more than twenty years by members 
of the public. Unlike the case where navigable waters are enlarged, 
apparently the public has no immediate right of entry onto the 
newly created navigable waters overlying private land. Support for 
this conclusion is found in the court’s language in the Haase case 
which states: “If he [the owner of the submerged privately owned 
bed] sees fit to create a pond or lake upon his own premises for 
his own purposes, it is difficult to see why he should permit the 
public the ordinary use of such waters at the peril of losing title 
to the land under the water.”’*? 

(6) In the situation referred to just above, the owner’s consent 
to public use, if given, is revocable at any time, but after twenty 
years of silent acquiescence to public recreations he will be con- 
clusively presumed to have dedicated the extended waters to the 
public. In other words, after public use during the statutory period 
the owner’s consent becomes irrevocable. 

The extent of the rights which the public acquires is apparently 
uncertain. Certain statements made by the court in the Haase case 
indicate that the rights acquired by the public in artificially ex- 
tended areas of nonnavigable water are limited to only those made 
during the prescriptive or dedication term. For example, it was 
stated that “it does not seem necessary, in order to secure to 
the public the rights which the public has enjoyed for a period of 
time equal to that required by the statute of limitations. . . .’’5 





#2 Haase v. Kingston Co-op. Creamery Ass’n, 212 Wis. 585, 588, 250 N.W. 444, 
445 (1933); see also Delta Fish & Fur Farms, Inc. v. Pierce, 203 Wis. 519, 234 
N.W. 881 (1931) (restraining trespass on waters accumulated from artesian wells 
and collected surface waters). 

When water is collected on land from diffused surface waters there is no flow 
and it t be held that such a body of water is not within the defini 
lake. Cf. ‘ATEMENT, Torts § 842 (1939). Where, however, as in 
case a floatable pond (which because of the stream would have a 
F DCIOCl) (2200) conse: be cntuldeoed. It penvidion, AM. iohns-ote 1s. 
§ 30.10(1) (1959) must be considered. It : “All lakes wholly or 
within this state which are navigable in fact are declared to be navigable 

ublic waters, and all persons have the same rights therein and thereto as 
Lave in and to any other navigable or public waters.” 

8 Haase v. Kingston Co-op. Creamery Ass‘n, 212 Wis. 585, 587, 250 N.W. 

445 (1933) (emphasis added). 
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“Such right as the public has acquired will be fully protected by 
the ordinary remedies.’”*** The tenor of the Haase opinion, how- 
ever, strongly indicates the court did not reflect that overruling 
part of the Pewaukee case doctrine might narrow rights which the 
public could secure by dedication in the future. But it is at least 
questionable if public use for particular activities during the 
statutory term secures a dedication of other public enjoyments. 

It would seem fair to limit the dedication to those uses carried 
on continuously and uninterruptedly during the statute of limita- 
tion period because an owner may be willing to allow ice skating 
in the winter, for example, but unwilling to permit hunting in the 
fall, swimming in the summer, or such activities as sailing or rowing 
at any time. Limiting public rights to those enjoyed during the 
prescriptive period might result in greater litigation, however, than 
the principle under which obtainment of one or several public 
rights by dedication constitutes donation and acquisition of all 
rights which the public is now or may in the future be entitled to 
enjoy. This liberal view, if adopted by the court, would secure to 
the public all benefits of dedication and thereby meet changing 
public needs. 


EXTENT OF A PRESCRIPTIVE RIGHT 


The extent of a prescriptive right in Wisconsin is limited strictly 
to that use made at the start of the prescriptive period.**> The right 
is to the things—the doing of which resulted in the easement—no 
more and no less.*** Any contention that an enlarged use has added 
to the prescriptive rights since the date of its acquisition is separate 
from the initial right and must be proved independently.*** 


Alternation of Use Subsequent to Acquiring Prescriptive Right 


The general rule is that once a right has been gained prescrip- 
tively the use to which the water is put may be changed at any 
time*®* because the person entitled to rights by prescription is not 
bound to use the water in exactly the same manner or to continue 
the same precise application of it as he exercised during the time 
when the right was being acquired.’ If, however, the altered use 





™ Id. at 589, 250 N.W. at 445. 

“8 Behnisch v. Cedarburg Dairy Co., 180 Wis. 34, 38, 192 N.W. 447, 449 a 

“* Red Star Yeast ‘nll Ponta. Co. v. Merchandising Corp., 4 Wis.2d . 
90 N.W.2d 777, 784 (1958). 

Cran ie ge damm ce ero a 170 Wis. 362, 

174 N.W. 554 (1919). 

8 56 AM. Jur. Waters $37 (1947). 

mos Crs. Waters § 165, at 898 (1956). 
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imposes a burden on the servient estate in excess of that acquiesced 
in during the prescriptive period, or injures vested rights, then it 
should be prohibited.**° In Burkman v. City of New Lisbon*™ the 
Wisconsin Supreme Court refused to follow the general rule when 
it held that flowage rights acquired by prescription to create water 
power may not be changed to cover extending and enhancing the 
beauty of public parks and creating a pond therein. This holding 
limits a prescriptive right to the exact purpose for which it was 
created. 

In dissenting, Justice Fairchild asked: “Why may not the pur- 
pose be changed if in so doing no greater burden than the right 
which was acquired by prescription is imposed upon the servient 
tenement?”’**? The majority opinion does not answer this admit- 
tedly difficult question. 


Loss of Prescriptive Rights by Abandonment 


Prescriptive rights, once acquired, may be lost by abandonment, 
but mere nonuse is only evidence to be considered with all other 
evidence, of an intent to abandon the rights.*** The determination 
of whether ten years nonuse under the dam act or twenty years 
under the general statutes constitutes abandonment is generally a 
jury question.’ 


CONCLUSION 


There are a number of changes which the legislature might make 
in the doctrine of prescription. Typical of the numerous variations 
which might be made in Wisconsin are: 

(1) Reducing the present twenty year period to a lesser number 
such as five or ten. 

(2) Codifying in greater detail whether nonriparians can secure 
rights prescriptively and clarifying the status of municipalities which 
are now diverting stream and lake waters. 

(3) Specifying whether securing of one or more public rights by 
prescription or dedication entitles the public to use the waters for 
aJl purposes which it may now, or in the future might, be entitled 
to enjoy under the Wisconsin trust doctrine. 





For a discussion of the increased burden on a servient owner which results 
solely from a ch of natural conditions see Note, 26 Car. L. Rev. 718 (1938). 

9246 Wis. 547, 19 N.W.2d 311 (1945). 

%* See Justice Fairchild, ——- in Burkman v. City of New Lisbon, 246 Wis. 
547, 557h, 19 N.W.2d 311, 315 (1945). 

** Burkman v. City of New Lisbon, 246 Wis. 547, 19 N.W.2d 311 (1945). 

™ Johnson v. Boorman, 63 Wis. 268, 22 N.W. 514 (1885). 
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(4) Providing statutory guides to reasonable use. For example, 
the legislature might say that water use is adverse for purposes of 
securing rights prescriptively only when it has been applied to a 
beneficial use and that no use shall give rise to prescriptive rights 
while it is noninjurious. 

Further, the move in the eastern states toward enactment of more 
comprehensive water laws raises the question whether prescriptive 
water rights should be continued at all after enactment of a water 
code. Some authorities maintain that when a legislature specifically 
prescribes what purports to be an exclusive self-contained method 
of acquiring water rights, thereafter rights should be acquired 
solely under its provisions in the absence of fraud. The other view 
is that because prescription of land is excepted from the recording 
acts, so likewise prescription to acquire rights to water should be 
outside any statutory procedure enacted for appropriation and use. 
This view also is supported by the doctrine of part performance 
which operates to mitigate the harsh results which would arise 
from a strict application of the Statute of Frauds in all cases. 

Comprehensive water law measures were introduced in the 1957 
session of the Wisconsin Legislature, but were not enacted. These 
measures provided: “Water in this state may be withdrawn only 
as provided in this chapter.”*** The proposal nowhere expressly 
specified that the prescriptive doctrine is abolished insofar as it 
pertains to withdrawals of water. Conversely the recent Kansas 
Water Act expressly provides that no water rights of any kind may 
be acquired solely by adverse use, by adverse possession, or by 
estoppel;?** and the Utah Legislature has declared that no right to 
the use of water either appropriated or unappropriated can be 
acquired by adverse use or adverse possession.’* 

Recent enactments in Iowa and Mississippi contain provisions 
that “No person shall take water from any natural watercourse, 
underground basin . . . within the State of Iowa for any purpose 
other than a nonregulated use except upee compliance . . .” with 
the provisions of the Act,*** and “no right to appropriate or 





% 483S, Wis. Legis., at 3, "y eha0Oe (Su 


** KAN. GEN. = geet t p- 1957). 

w= Uran Cope ANN. § 78-8-1 1 (959) F its dinmdation 06 the tow tn the wemue 
states, eS ee ae Prescriptive Water Rights in California: An Addendum, 
39 Cau. L. Rev. 5: eae ae iptive Water Righis in Cali- 
fornia: Is Application a Prerequisite?, $9 Catir. L. Rev. 369 (1951). See also 
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use water subject to appropriation shall be initiated or acquired 
[in Mississippi] except upon compliance with the provisions of 
this Act.”2¢° 

Despite such statutory enactments it is recommended that if a 
water code is adopted in Wisconsin, the equitable doctrine of pre- 
scription be retained to assure flexibility after legislative pronounce- 
ments of absolutisms.*”° 


1 Miss. Cope ANN. ecotely (Supp. 1958). 





” See Underhill, t of the P aad Transfer Commissioners, 27 L. 
Rev. 173 (1911). At 17 it is stated: “If the policy of the Limitation Acts 
(as has always been ones. Woee saneee uate reason can there be for restrict- 
ing them to un land?” See 


ogg, Registration of Title to Land, 
28 Yate L.J. 51, 58 (1918) (recommending continuance of prescription after 
registration of land). 











A Decade of Probate Law 


GerorGE KRONCKE, JR.* 
INTRODUCTION 


The often quoted phrase, the law is an ever changing creature, 
is a particularly appropriate description of the field of probate law 
during the past decade. 

The purpose of this article is to discuss the legislative and judicial 
changes in Wisconsin probate law during the last ten years. The 
material has been organized into areas in which changes have 
occurred. The case by case analysis is intended to give the practi- 
tioner a view of the present state of the law and a reference to the 
changes which have occurred. However, no attempt has been made 
to present an overall picture of current Wisconsin probate law. 


INTESTACY AND TESTAMENTARY PROBLEMS 


Any discussion of probate law logically begins with the considera- 
tion of intestate distribution. If a testator wishes he can provide by 
will for the disposition of his property, otherwise disposition will 
be governed by the intestate laws. 


Inheritance by Adopted Children 


In the last ten years there has been more activity in case and 
statutory law upon the subject of inheritance by reason of adoption 
than in any other aspect of the law regarding family rights. 

In a 1951 decision, Estate of Ries, the court held that an adopted 
child could no longer inherit through his natural parents by right 
of representation under the 1947 statutes. These statutes provided 
that adoption changed the status of the child “from that of a child 
of the natural parents to that of a child of the adoptive parents.”? 
In reaching this result the court distinguished an earlier decision, 
Estate of Sauer,’ in which a contrary result was reached. However, 
the statute‘ had been amended subsequent to the Sauer case. A 





* B.A. 1932, Univ. of Wis.; LL.B. 1933, Univ. of Wis.; Attorney, Madison, Wis. 
1933-1949; County Judge, Dane County Court, 1950-1958; Vice-President and 
Trust Officer, First National Bank of Madison, Wis., 1958—. 

1259 Wis. 453, 49 N.W.2d 483 (1951). 

? Wis. Stat. § 322.07 (1947). 

*216 Wis. , 257 N.W. 28 (1934). 

*See note 2 supra. 

* Wis. Laws 1947, ch. 218. 
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month after the Ries decision the court, in Estate of Holcombe,® 
found that an adopted child was an “issue” of a predeceased bene- 
ficiary of a will under the anti-lapse statute.” The Holcombe matter 
was decided before the decision on rehearing in the Ries case, which 
had indicated that the court had some doubts as to the correct- 
ness of its prior decision in Ries.* 

On a related point, the law up to 1955 had allowed an adopted 
child the right to inherit from both his adopted and natural parents; 
and what was even less desirable, the right of both sets of parents 
to inherit from him. Bills were prepared by the Board of County 
Judges and Chapters 323 and 575, Laws of 1955, were enacted to 
cut off the right of inheritance from and by natural relatives after 
an adoption.® 

Gradually, the adopted child has been acquiring full rights as an 
heir of his new family. Generally, he has fared well as a beneficiary 
under the judicial construction of wills.1° However, in Estate of 
Uthlein™ the testator’s use of the word “issue” in his will was held 
not to include persons adopted long after his death. Decedent died 
before a 1947 enactment enlarged the rights of adopted children,” 
but both this law and the anti-lapse statute’* were held not appli- 
cable. 

Nine months later, in Estate of Rhodes, the court construed the 
term “natural heirs” to include one who had been adopted. In so 
doing, it took into account the circumstances surrounding execu- 
tion of the will. The court found that adoption gave the children 
the “status of natural heirs” by statute. 

And in Estate of Breese,* a gift by will to “issue” of predeceased 
brothers was held to include their adopted children in view of the 
circumstances surrounding execution of the will. The court also 





*259 Wis. 642, 49 N.W.2d 914 (1951). 

* Wis. Stat. § 238.13 (1949). 

* The court’s next discussion of the problem of the adopted heir was in Estate 
of Nelson, 266 Wis. 617, 64 N.W.2d 406 (1954), in which the adopted child of a 
predeceased sister of the decedent was found to be her “lineal descendant” under 
WIs. = a ee 237.01 (3) (1959). The decedent died shortly before Wis. Laws 
1953, became effective. This enactment spelled out that the 
child bn the heir of all ase tive relatives. See Wis. Stat. § 48.92 (1959). 

* Wis. Stat. § 48.92 959). See also Worthington, Inheritance and Testa- 
mentary Rights _ » Respect to Adopted Children, 1953 Wis. L. Rev. 38 and 
Note, 1956 Wis. L. 

*” A contract to make an adoption not consummated gives the child no right 
of inheritance. Estate of Cheaney, 266 Wis. 620, 64 N.W.2d 408 (1954). 

1269 Wis. 170, 68 N wa 816 (1955). 

Wis. Stat. § 322.07 (1947). 

® Wis. STAT. | ss013 (1947). 

“271 Wis. 342, 73 N.W.2d 602 (1955). 

™7 Wis.2d. 422, 96 N.W.2d 712 (1959). 
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found that no ambiguity existed in the will and, therefore, parol 
evidence which would create an ambiguity was not admitted. 


Rights of a Spouse 


Ordinarily, property passes tothe beneficiaries named in the will 
or to the persons designated by the intestate laws if there is no valid 
testamentary disposition. However, some property interests do not 
pass either by succession or by will because of dower, curtesy and 
homestead rights. 


Dower and Curtesy 


In the controversial case of Olson v. Ortell,* the court held that 
the wife of a purchaser was not a proper party defendant in an 
action to foreclose a land contract because she had no inchoate 
dower. The case turned on the rule that a vendee’s interest is not 
an estate of inheritance and, therefore, he is not seized of the 
property. This raised (and still raises) the question of whether a 
vendor's interest is real estate for other purposes.** 

Three years later, in Mueller v. Novelty Dye Works,** the court 
held that vendor’s interest in a contract to sell real estate was not 
subject to a judgment lien against the vendor docketed after the 
execution of the land contract. The Olson case was not cited in the 
decision. 

These decisions still leave unanswered some questions: (1) Does 
the widow of a deceased vendee who has one child acquire one-half 
the interest under section 318.01 of the statutes, or one-third under 
section 237.01? The vast majority of county judges consider the 
vendor’s interest as personalty and the vendee’s as realty. (2) Does 
Wisconsin have an inheritance tax lien when a deceased vendor is 
a nonresident? The Wisconsin Department of Taxation seems to 
treat these interests in the same manner. It does not claim an inheri- 
tance tax lien on real estate within the state against a nonresident 
vendor, but does claim it against a nonresident vendee. (3) Does an 
executor or administrator have title to a vendor’s interest? Under 
section 316.39 the interest of a deceased vendor is distributed 
through his personal executor or administrator, rather than de- 
scending directly to the beneficiaries as realty. 





“264 Wis. 468, 59 a bw Age 
* There is a suspicion that if the other side of the case had been more 
— ssclaiaed ae" the abner had indulged St indioenieal-teoiek ie 
t have been averted. 
273 Wis. 501, 78 N.W.2d 881 (1956). 
* See also, Uihlein Realty Co. v. Downtown be RA Cy Sg 
101 N.W.2d 775 (1 and Carpenter v. Fopper, 94 Wis. 146, 68 N.W. 896) 
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A hint on legislative thinking on the subject may be gathered 
from the enactment of Chapter 415, Laws of 1959,?° which requires 
a personal representative to show the vendor’s interest as personalty 
on the inventory and the vendee’s interest as realty. This would 
seem to indicate that the legislature does not favor the Olson deci- 
sion. However, because the statute is merely procedural it does not 
really settle the substantive problem. 

In 1957 the legislature enacted a law prohibiting a wife from 
depriving her husband of curtesy rights by will after July 1, 1958.2 
Lawyers and judges attacked the new law because (1) it did not 
safeguard the widower’s homestead rights, (2) it did not require 
any election by a widower, and (3) it is comparatively meaningless 
since most estates consist solely of personal property and homesteads. 
Later in the session the effective date was postponed to July 1, 
1959.22 In the 1959 session attempts for further postponement met 
opposition on the ground that no substitute measure had been pro- 
posed. Finally, by enactment of Chapter 165, Laws of 1959, the 
effective date of the law was postponed until July 1, 1961, which 
is subsequent to the opening of the 1961 legislature.** 


Homesteads 


In the past decade a number of substantial changes were made in 
the laws determining homestead rights. 

The 1949 legislature enacted Chapter 2455 to avoid the problem 
that had so often arisen because of the old one-fourth acre limita- 
tion on homesteads in villages. This limitation had resulted in 
small useless strips being subjected to creditors’ liens or sales in 
bankruptcy. The new definition of “so much .. . land. . . as is 
reasonably necessary for use of the dwelling as a home. . . .” was 
intended (although it did not say so) to enlarge the area available 
under previous statutes and court decisions. 

The 1949 legislature also deleted the portion of the descent statute 
which had provided that the limitation as to the value of the home- 
stead “. . . shall not apply between a widow or widower . . . and 
the heirs of the decedent.”** The legislature apparently determined 





» Wis. Stat. § 312.01 (4) (1959). 
™ Wis. Laws fos7, ch. 210 

* Wis. Laws 1957, ch. 705. 

™ See Wis. Stat. § 233.28 (1959). 

* Dela’ > ting the new law to the Governor, however, ted its 
blica’ Tp repent paaiaesteethagey pre uly 1, 2 or 3, 
pang my cn ae ; ise 

‘AT. a) 
* Wis. Star. § 237.02 @) dots. 
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that this language was surplusage after the enactment of section 
237.025. However, Chapter 727 of the Laws of 1951 in essence re- 
instated this language to read that “the limitation as to the value 
of the homestead [then $5,000] . . . shall not apply to a widow and 
the heirs of her husband during widowhood.”** This reenactment 
raised several questions. If reenactment of the prior law was in- 
tended, why was the language changed? Or, was the new language 
intended to bar creditors entirely during widowhood? If so, are 
the creditors’ rights preserved until termination of the widowhood, 
regardless of the lapse of time??* 

In 1953 the federal court for the eastern district of Wisconsin, 
in In re Blodgett,?® construed Wisconsin’s homestead exemption in 
a bankruptcy case involving a homestead held in joint tenancy. 
The district court held that the value of the homestead should be 
divided in half and that the bankrupt could take a full $5,000 
exemption out of his half. This left open the question as to the 
other joint tenant’s exemption, if any. For that reason the legisla- 
ture enacted Chapter 301, Laws of 1957, providing that a husband 
and wife have only one exemption to divide between them.*® The 
value of the homestead exemption was increased to $10,000 by 
Chapter 248, Laws of 1959.51 

In Siegel v. Clemons*? the supreme court affirmed the husband’s 
right to select the homestead even if the wife refuses to acquiesce. 
This selection of a new homestead transforms the husband’s interest 
in the former home from a homestead interest to that of ordinary 
joint tenancy. The husband is not barred from terminating this 
joint tenancy by conveying his interest. 

Election Against Will 


Family rights are also involved when a widow elects to take her 
statutory provision rather than the share provided under her hus- 
band’s will.** It should be noted that such an election may accel- 
erate distribution under any trust of which she is income benefi- 
ciary,** and that an election bars her from any benefits under the 
will.** 


* The same language is found in Wis. Stat. § 237.02 (2) (1959). 

* The question could also be raised as to propriety of accruing interest 
on debts during widowhood. 

* 115 F. Supp. 33 (E.D. Wis. 1953). 

*” Wis. Stat. § 272.20(1) (1957). 

™ Ibid. 

* 266 Wis. 369, 63 N.W.2d 725 (1954). 

* Wis. Stat. § 233.13 — 

™ See discussion of acceleration of trusts, infra at p. 120. 

* Will of Uihlein, 264 Wis. 362, 59 N.W.2d 641 (1953). 
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An election is also involved when a testator attempts to dispose 
of property not ordinarily disposable by will, such as jointly held 
property or life insurance payable to someone other than his estate. 
He may give a legacy or devise in its place, thus forcing the bene- 
ficiary to elect between the benefits under the will and those under 
the law. This proposition was brought to the attention of the Wis- 
consin Bar in Will of Schaech,** where the testator bequeathed all 
his personal property to his wife, bequeathed to third persons speci- 
fied sums of money to be paid out of life insurance policies payable 
to the wife, and devised to a third person his interest in real estate 
held in joint tenancy with his wife. The court required the wife to 
elect whether she would take under the will or under the law, and 
her election to take under the will required her to surrender her 
right to property which had been given by the will to third persons. 

However, subsequent cases have made clear the fact that most 
of these problem situations arise out of ignorance of the law or the 
facts, or both; so the rule has been gradually relaxed. In Will of 
Parker** the court held that a gift to the joint holder of one-half 
of a joint bank account, followed by a general disposition to others 
of the residue of the estate, required no election on the ground 
that a testator’s intent to dispose of that which did not belong to 
him must appear clearly and unmistakably. But in Estate of Riley,* 
the Schaech rule was reaffirmed with the observation that the right 
to require an election was a substantive right. A few days after 
Riley died the 1957 legislature created section 238.02 (2), which in 
substance provides that mere acceptance of benefits of joint owner- 
ship by the survivor shall not bar the right to take benefits under 
a will unless the will affirmatively states such a requirement.*® 

Frequently, estate planners discover that their clients have placed 
considerable property in joint tenancy. This may upset both an 
orderly system of testamentary disposition and the minimization of 
death taxes. Occasionally a severance of the joint ownership or a 
conveyance by one of the cotenants is possible to correct the situa- 
tion, but this often results in substantial gift taxes. Another pos- 
sible solution is to require an election, hoping the surviving joint 
tenant will see an advantage in taking by will. However, it is im- 
portant to note that a widow may not use her election privilege to 
tamper with an inter vivos trust which has been created by the 





* 252 Wis. 299, 31 N.W.2d 614 (1948). 

273 Wis. 29, 76 N.W.2d 712 (1956). 

*6 Wis.2d 29, 94 N.W.2d 233 oe . 
* The statute does not mention life insurance or property rights. 
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testator, even though the trust has testamentary results.“° This 
restriction has interesting overtones for planning the estate of a 
testator who is at odds with his wife, is afraid of her weakness for 
money, or whose wife is incompetent and has an uncooperative 
guardian. 


Miscellaneous Testamentary Problems 


Several other decisions in the past decade have dealt with various 
facits of family rights which are of interest. 

- In Will of Yahn,* after denying probate to one will and a finding 

of intestacy, the trial court conducted a second hearing and granted 
a petition for administration of a second will. Despite the fact that 
due notice had been given its principal beneficiary and that the 
time for appeal had expired, the first determination of intestacy was 
held not res adjudicata and not a bar to a petition for probate of 
another will. 

The widow, in Will of Uihlein,® elected against the will. The 
court pointed out that even though she was sole heir, she was only 
entitled to one-third of the net estate by statute; that this required 
prior deduction of federal estate taxes even though the will had 
directed their payment from residue; that her election did not pre- 
vent her from exercising a special power of appointment given her 
by will; and that in the event of her failure to exercise the power 
(the will not covering the situation) the right should be exercised 
by the circuit court as provided by section 232.27. 

And in Will of Draheim,“ the court required probate of a will 
as a matter of public policy even though the interested parties 
wished a different distribution than that set forth in the will. 

The court, in Will of Schneider,* invoked the presumption 
against partial intestacy in construing a will which gave the income 
from a testamentary trust to a daughter for five years. The will 
contained a dispository provision in the event she died before the 
five years expired, but did not spell out the disposition should she 
survive the five year period. The court found that testator intended 
she should have the corpus at that time free of the trust. On the 
other hand, in Estate of Kessler** the will merely prohibited distri- 


“ Estate of Steck, 275 Wis. 290, 81 N.W.2d 729 a 
“See Friedman, The Renounceabie Will: The of the Incompetent 





“258 Wis. 280, 45 N.W2d 702 (1951). 
“264 Wis. 362, 59 N.W.2d 641 (1953). 
“267 Wis. $82, 66 N.W2d 172 (1954). 
“268 Wis. 610, 68 N.W2d 576 (1955). 
“271 Wis. 512,74 N.W2d 146 (1956). 
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bution for five years and named no ascertainable remaindermen 
(except for certain specific items). The court held that the trust 
was ineffectual and that, except for the specific items, it should be 
distributed as intestate property at once. 

Burial lots were held to pass to the heirs of the deceased in Ryan 
v. Schmit," as provided for in section 157.10. Since the burial lot 
was held by the deceased as a tenant in common it descended in 
that form of ownership. 


Testamentary Character and Will Substitutes 


Although there are a number of methods by which an individual 
may dispose of his property other than by will, this past decade has 
seen little change in the law governing these methods. 


Joint Tenancy 


There has, however, been some activity in the field of joint ten- 
ancy, and a number of decisions and legislative enactments during 
the past decade have helped to clarify the law. 

In 1949 the legislature provided that neither petition for old age 

assistance nor the subsequent lien resulting therefrom would de- 
stroy a joint tenancy in realty.** This was followed by Estate of 
Feiereisen,*® in which the court held that the law had no retroactive 
effect. Therefore, a joint tenancy severed prior to enactment of the 
statute would not be restored by its passage. 
- An unusual situation arose in respect to Chapter 399, Laws of 
1957,5° which placed a lien on all jointly held real estate for public 
relief furnished. The statute provided no procedure for release of 
the lien, and title companies were reluctant to write title insurance 
without getting clearance for relief liens. This was almost impos- 
sible in counties where relief was administered under the unit sys- 
tem. Through the efforts of the county judges and the bar associa- 
tion, the scope and effect of Chapter 399 was limited to Milwaukee 
county.*? As a result, relief liens now only cause problems of mer- 
chantability in Milwaukee county. In all other parts of the state 
residual title questions may still be unanswered for persons who 
died after July 27, 1957, where court proceedings to terminate joint 
tenancies, were held before November 10, 1957 (this being the time 
during which the statute was effective state-wide). 

“| Wis.2d 215, 83 N.W.2d 685 (1957). 

“ Wis. Laws 1949, ch. 364 (now Wis. Stat. § 230.455 (1959)). 

“263 Wis. 53, 56 N.W.2d 518 (1953). 


"Now Ws. Stat. db ter Se (1959). 
\™ Wis. Laws 1957, ch. 664 (now Ws. Star. § 49.08 (2) (1959)). 
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In Estate of King** the court held that when a joint tenant mur- 
dered his cotenant, he was barred from profiting by the murder. 
The victim’s estate became a joint tenant with the murderer and 
the latter’s subsequent suicide permitted the victim’s estate to be- 
come sole owner. Three justices dissented holding that the murder 
severed the joint tenancy and the murderer became owner of one- 
half in fee.** 

The Wisconsin court, in Department of Taxation v. Berry,™ 
held that mere deposit of funds in a joint bank account did not 
create a gift taxable under Wisconsin law since the depositor could 
withdraw the funds at any time and, therefore, retained dominion 
and control over them. In Plainse v. Engle** the court reaffirmed 
earlier decisions holding that mere deposit of funds in a joint 
bank account did not create a joint tenancy when done for the 
convenience of the depositor and without intent to surrender any 
rights. And in Estate of Gabler,®* the court held that when joint 
bank account funds were used to make investments in equal shares 
for the account holders, the joint tenancy was severed. This case 
also held that recitals in reciprocal wills by husband and wife, that 
their properties were jointly owned, did not create joint tenancies 
as the four required unities were lacking. 

Hott v. Warner* held that divorce itself did not sever a joint 
tenancy existing between husband and wife. The case involved 
United States Savings Bonds which by regulation were payable to 
the survivor. This decision points out the importance of reviewing 
and rearranging title to property after a divorce judgment. 

Then in Estate of Cobeen,5* a widow elected to take under a 
joint will which made certain provisions for her lifetime use of 
property that had been owned in joint tenancy with her husband. 
The court held that one-half of the property passed to her by the 
will and that she retained the other half as her own property. 

The holding in Estate of Schley®® was that delivery of jointly 
registered certificates of deposit created a joint tenancy under sec- 





"261 Wis. 266, 52 N.W.2d 885 (1952). See also Note, 1953 Wis. L. Rev. 567; 
Note, 1960 Wis. L. Rev. 127. 

* One wonders what would have happened if the murderer had not provi- 
dently committed suicide 

258 Wis. 544, 46 N W2d 757 (1951); Nemmers, Wisconsin and Federal Taxa- 
tion of Joint and Common Interests in Pr ty, 1952 Wis. L. Rev. 91. But see 
Estate of Simonson, 11 Wis.2d. 84, 104 N.W.2d 134 (1960). 

® 262 Wis. 506, 56 N.W.2d 89, modified, 57 N.W.2d 586 (1953). 

* 265 Wis. 126, 60 N.W.2d ‘720, rehearing denied, 61 N.W.2d 823 (1958). 

" 268 Wis. 264, 67 N.W.2d 370 (1954). — 

%270 Wis. 545, 72 N.W.2d 324 (1955). 

271 Wis. 74, 72 N.W.2d 767 (1955). But see Estate of Simonson, supra note 54. 
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tion 230.45 (2), even if only one tenant had established the arrange- 
ment. The court pointed out there was no evidence that a joint 
tenancy was not intended; hence when one of the joint owners sub- 
sequently converted the certificates to his own use, he merely severed 
the joint tenancy, and the wronged joint tenant could trace and 
recover his one-half of the proceeds. 

The court later applied some of these rules to survivorship pro- 
ceedings in Estate of Pfeifer.°° It confirmed its previous declaration 
that delivery of jointly designated certificates of deposit to one of 
the named holders creates a joint tenancy. In respect to a jointly 
designated bank account, the court declared there is a presumption 
that joint tenancy was intended but this is rebuttable by showing 
a different intention on the part of the depositor by clear and 
convincing evidence.* 

In Boehmer v. Boehmer* the court held that by statute a deposit 
of funds in a joint bank account created a joint tenancy, and while 
a competent person could withdraw the funds and destroy joint 
ownership, a guardian lacked authority to make such an election; 
hence to protect the ward all such funds were to be considered in 
custodia legis until the court determined the disposition. The court 
reached a similar conclusion in Will of Barnes.** In that case a 
guardian cashed in some United States Savings Bonds without 
necessity or court order. The bonds were registered in joint tenancy 
and upon the ward’s death the funds were turned over to his execu- 
tor, who was required to surrender the proceeds to the surviving 
joint tenant. 

The most interesting case involving joint tenancy in the past 
decade was Zander v. Holly,®* which arose out of a family quarrel 
over a substantial amount of property which an aunt had placed 
in joint tenancy with her niece. Both were still alive at the time of 
the litigation. The court held: That as to joint chattels sold by 
the aunt the joint tenancy was extinguished and each became 
entitled to one-half the proceeds; that as to the bank account the 
form was immaterial as between the parties and the intent of the 
depositor determinative; that as to corporate stock no true joint 
tenancy was created but rather a tenancy in common with an inde- 





© 1 Wis.2d 609, 85 N.W.2d 370 (1957). 

® See also Note, 1955 Wis. L. Rev. 154; Effland, Estate Planning: Co-Ownership, 
1958 Wis. L. Rev. 507. 

264 Wis. 15, 58 N.W.2d 411 (1953). 
' @4 Wis2d 22, 89 N.W.2d 807 (1958). However, the court, without citing 
authority, itted the executor to retain enough out of the proceeds to insure 
payment of inheritance taxes. 

“1 Wis2d 300, 84 N.W.2d 87 (1957). 
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structible right of survivorship in the remainder; and that as to 
dividends on the stock, each was entitled to one-half. 


Joint or Mutual Wills 


A joint or mutual will has the characteristics of both a contract 
and a will which often leads to litigation. Fortunately, their use 
appears to be decreasing rapidly. Nevertheless, the problems they 
have created, particularly because of contractual implications, have 
given rise to a number of appellate decisions and some remedial 
legislation. 

If a joint or mutual will lacks contractual elements, it may be 
revoked at any time by either testator, or by the surviving testator, 
in the same manner as other wills.*° Even if the joint or mutual 
will contains contractual elements, the survivor may revoke the 
will.** However, in the event of a contractual relationship, revoca- 
tion by the survivor does not avoid the contract.** 

The will itself may be evidence of such a contract, even though 
not expressed in contractual terms. Acceptance of the benefits from 
the first to die binds the survivor to carry out the contract. It is not 
necessary for the will to expressly prohibit revocation of the contract 
by the survivor to be irrevocable.* 

A joint will must be effective as the will of each maker,®* but it 
may not be effective as the will of the first to die if it does not take 
effect until death of the survivor. 

The 1957 legislature attempted to eliminate some of the prob- 
lems in this area by creating a statute which declared that a will is 
not contractual unless it is either (a) a joint will executed as a 
single document, or (b) expressly so stated on its face.” The 
apparent intent of this statute was to place the burden on testators 
to clearly indicate their contractual purpose." 





“Estate of Schley, 271 Wis. 74, 72 N.W.2d 767 (1955). 

“Estate of Schefe, 261 Wis. 113, 52 N.W.2d 375 (1952). 

“Ibid. This does not apply, however, where the obligation to t a legacy 
has subsequently lapsed pig the death of the tm — 

“Schwartz v. Schwartz, 273 Wis. 404, 78 N.W.2d 912 (1956). This case is 
interesting also because the beneficiaries were permitted to require the estate 
of the survivor to carry out specific 

“Estate of Cordes, 1 Wis.2d 1, 82 N.W.2d 920 (1957). 

™ Wis. Stat. § 238.19 (1959). 

" Prof. R. W. Effiland of the University of Wisconsin Law School has raised 
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WiLL PROBLEMS 


For many years will contests have been predicated on one or more 
of three basic objections: faulty execution, undue influence, or 
lack of testamentary capacity. The past decade has seen consider- 
able litigation involving undue influence and a lesser known facit 
of testamentary incapacity—insane delusions. 


Undue Influence 


A significant decision in this area during the past ten years was 
Estate of Knutson," in which the court said that undue influence 
is akin to fraud, and therefore must be proved by clear and satis- 
factory evidence. A “disposition” to influence unduly means more 
than desire—a willingness to do something wrong or unfair. Undue 
influence means the destruction of the testator’s free volition so 
that the resulting will is more another’s wish than his own. 

The same rules apply to proving undue influence in obtaining 
a gift as apply in obtaining a will."* But the fact that a person with 
modest means parts with a substantial sum is sufficient evidence 
to prove the result; the fact that a donor had impaired mental 
faculties is indicative that he could be susceptible to influence; 
and concealment of the facts, as well as frequent requests for gifts, 
are indications of a disposition to influence." 


Testamentary Capacity—Insane Delusions 


In a 1951 decision,"® the Wisconsin court defined an insane delu- 
sion as a belief based on no evidence at all or no evidence from 
which a sane person could reach the same conclusion. The court 
also pointed out that merely because a conclusion or belief was 
mistaken or unjust, did not invalidate a will. This determination 
was repeated in Estate of Bauer,’* which held that if a rational 





™275 Wis. 380, 82 N.W.2d 196 (1957). 

"Estate of Larsen, 7 Wis.2d 263, 96 N.W.2d 489 (1959). See also Kuehn v. 
Kuehn, 11 Wis.2d 15, 104 N.W.2d 138 (1960); Estate of Fillar, 10 Wis2d 141, 
102 N.W.2d 210 (1960). In Kuehn, the court reviewed other will cases and 
pointed out that clear proof of fraud does not require elimination of all reason- 
able doubt as in criminal cases. 

™ Among those cases in which no novel approach to the sub of undue 
influence was discussed were: Will of Quam, 10 Wis.2d 21, 102 N.W2d 217 
(1960); Estate of Woelz, 9 Wis.2d 458, 101 N.W.2d 681 (1960); and Will of 
Freitag, 9 Wis.2d 315, 101 N.W.2d 108 (1960); Estate of Brzowsky, 267 Wis. 510, 
66 N.W.2d 145, rehearing denied, 67 N.W.2d 384 (1954); Estate of Blied, 261 
Wis. 32, 51 N.W.2d 482 (1952); Will of Dobson, 258 Wis. 587, 46 N.W.2d 758 
(1951); Estate of Maxcy, 258 Wis. 360, 46 N.W.2d 479 (1951); Estate of Svendso, 
257 Wis. 335, 43 N.W.2d 343 (1950); and Will of Wi , 256 Wis. 338, 41 
N.W.2d 191 (1950). 

™ Estate of Bickner, 259 Wis. 425, 49 N.W.2d 404 (1951). 

264 Wis. 556, 59 N.W.2d 481 (1953). 
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person could have reached the same conclusion from the evidence 
presented, no insane delusion existed. A new approach was taken 
in Will of Riemer,” which stated that a false belief adhered to 
despite evidence of its falsity was an insane delusion.”* However, 
it is important to note that insane delusions do not necessarily 
invalidate wills unless they materially affect the testamentary dis- 
position.” 
Execution of Wills 


While the formalities for proper execution of a will are set forth 
primarily in statutory form, there have been several significant 
decisions related to these formalities. 

The court held, in Will of Wnuk,*° that a document purporting 
to be, and executed as, a deed may actually be a will if the transfer 
is testamentary in nature and the statutory formalities for a will 
are satisfied. The court will give legal effect to a document accord- 
ing to its nature and the intention of its maker, as ascertained from 
the instrument itself and from all the facts and circumstances sur- 
rounding its execution. 

This decision also pointed out that a will may be effectively exe- 
cuted even if the witnesses are not requested by the testator to act 
as such, and that it is not necessary for them to see the testator sign 
as long as he acknowledges his signature. However, in Estate of 
White™ execution of the testatrix’ handwritten and signed will was 
upheld under section 238.06 even though she neither signed nor 
expressly acknowledged her signature before the witnesses. But in 
Estate of Hulett,* the court held that the requirements of section 
238.06 were not met because the witnesses had not signed in each 
other’s presence. “Presence” was interpreted to include a state of 
mind as well as physical proximity; and, therefore, since neither 
witness was aware of what the other was doing, the will was not 
properly executed. 

Another development appeared in Estate of Reichenberger,** 
where the court held, according to section 238.08, that when a bene- 
ficiary of a will is barred from receiving his full legacy because his 
spouse was a witness, he still, under section 238.09, may take up to 





"2 Wis.2d 16, 85 N.W.2d 804 (1957). 

® See Comment, 1960 Wis. L. REv. 
* Estate of — 6 Wis.2d 508, 95 N.W.2d 405 (1959). See also Will of 

Quam, note 
256 Wis. 360, 41 N.W.2d 294 (1950). 

“23 Wis. 212, 74 N.W.2d 740 a 
"6 Wis.2d 20, 94 N.W.2d 127 ( (i350). 
272 Wis. 176, 77 N.W.2d 397 (1 
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his full share as an heir, undiminished by the valid legacies. 

In Estate of Knutson the court reiterated two previous deter- 
minations: that in determining whether a will was properly exe- 
cuted the testimony of the attorney should be given great weight,** 
and that testimony of a witness which is contrary to his attestation 
clause will be viewed with considerable skepticism.* 


Construction of Wills 
Ambiguous Language 


So long as a court finds the language of a will to be unambiguous, 
extrinsic evidence to show the intent of the testator is inadmissible. 
This rule does not solve the primary question: What is an ambigu- 
ity? That which may be perfectly clear to one person may be un- 
clear, or clear but with a different meaning, to another. Since it is 
probably impossible adequately to define what is ambiguous lan- 
guage, it is necessary to consider the language of the particular will 
in question. The decisions of the past decades have struggled with 
this problem, but their usefulness to the practitioner is perhaps 
limited to two purposes: First, they serve as guideposts from which 
a practitioner may argue by analogy; and second, they indicate the 
court’s attitude toward construction problems. 

Late in 1953 the Wisconsin court handed down the decision in 
Estate of Gray,’ which has received considerable criticism. The 
court held that a will giving testator’s wife “the share of my estate 
which she could receive under the law if I died intestate” gave her 
the entire estate since there were no children. The opinion also 
stated that the wife’s share was not limited by a subsequent residu- 
ary clause. The decision pointed out that the language used was 
clear and unambiguous, and although the rest of the will and some 
uncontroverted testimony showed that testator intended her to have 
only the bare legal minimum, such evidence was not admissable. 
Three justices dissented, holding that all other rules of construc- 
tion should yield to the cardinal rule that the intention of the 
testator should be ascertained from the will as a whole. 


On the same day as the Gray case was decided, Will of Hipsch** 





™275 Wis. 380, 82 N.W.2d 196 (1957). 

™ See also Estate of Bauer, 264 Wis. 556, 59 N.W.2d 481 (1953). 

* See also Will of Henderson, 272 Wis. 163, 74 N.W.2d 739 (1956), which states 
that an executor named in a will is not barred from acting as a witness even 
though he receives a legacy in lieu of, but equivalent to, his statutory fee. 

* 265 Wis. 217, 61 N.W.2d 467 (1953). See also Note, 1955 Wis. L. Rev. 166. 

*265 Wis. 446, 62 N.W.2d 18 (1953). 
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was argued. Here the testator gave to his wife “such homestead and 
dower rights in all of the real estate of which I may die seized as she 
would have if I died intestate.” The court found that since there 
were no children the wife received the entire estate, and the residu- 
ary clause making another disposition was ineffectual. What consti- 
tuted “homestead and dower rights” was not discussed.  § ___— 

But ambiguity was found in Will of Klinkert,’* where the testator 
said: “I give . . . unto my wife . . . the share of my estate... 
to which she would be entitled under the laws of descent . ...in 
the event I were to die intestate.” (He had no children.) In the 
next sentence testator referred to “her said statutory share.” The 
court decided this was ambiguous because (1) personal property 
does not pass under the laws of descent and (2) “statutory share” 
could refer to either her share by descent or by election against a 
will. The court held that the widow was entitled to her homestead 
and dower rights and a one-third interest in the personal property. 
Therefore, she did not take the entire estate to the exclusion of the 
testator’s two nephews named in the residuary clause. The conten- 
tion that the language was intended to provide a share in the event 
a child was born or adopted was dismissed as “ingenious but without 
merit.”* 

Ambiguity was also found in Will of Emmerick,” where the testa- 
trix gave certain corporate shares to her two sons to equalize the 
number of shares that they each owned in the family corporations 
at the time of her death. John owned two shares (given by her) 
and Clarence and his wife owned 40 shares which they had pur- 
chased. The court found that the language was ambiguous,” that 
testatrix intended only to equalize the shares they had received 
from her, and accordingly awarded Clarence two more shares than 





"270 Wis. 362, 71 N.W.2d 279 (1955). 

7 Leela, Wis. Stat. § 318.01 (1959) incorporates Wis. Stat. ch. 237 (195) 
by direct nd non Pagal Ape ree Bape odhedag- ye peer 
peg sage pe ae og against a will w the testator has expressly referred 
to her rights under the law of intestacy. One wonders what the Gray and Hipsch 
decisions might have been had they followed rather than preceded the Klinkert 
case. 


"268 Wis. 186, 67 N.W.2d 374 (1954). 
” The will stated: 
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John. This time the dissenting opinion argued that the language 
was clear and unambiguous. 

In another decision, Estate of James,* a question arose as to 
whether or not a later clause in the will reduced a gift given in a 
prior clause. The court, in construing the will, stated that when 
a legacy clearly has been given, subsequent language will not be 
interpreted to reduce the gift unless the intention to reduce the gift 
is clear. 


Confidential Communications 


One of the most technical problems in determining construction 
or proper execution of a will is the confidential relationship between 
the testator and his attorney, who is the scrivener. The supreme 
court faced this dilemma several times during the decade. 

In Will of Williams** the executor-trustee-attorney was permitted 
to testify as to the testator’s mental capacity to execute a will on 
the ground that his information came through observations and not 
communications. A broader view was expressed in Estate of Lan- 
dauer,** when the court held that by using his attorney as a witness 
to a will, the testator waived the attorney-client privilege and that 
this waiver extended to prior wills as well. Less than a year later, 
in Estate of Smith,®* the court distinguished the Landauer case by 
limiting the waiver of privilege to cases where one of the parties to 
the controversy was claiming as heir or legatee of the decedent. 
However, when a creditor is involved, an attorney (who is not the 
executor) must respect the confidentiality of his relationship and 
not divulge the contents of prior wills, which actually are the prop- 
erty of the estate.*’ 

Again in Estate of Brzowsky,** in a contest between beneficiaries 
and heirs, the attorney was allowed to testify concerning statements 
that the decedent had made to him. Prior wills were held admis- 
sible on the issue of undue influence to show whether or not dece- 
dent had suddenly changed his general dispositive plan. The deci- 
sion was cited in a vigorous dissenting opinion in Estate of Scheff- 
ler®® for the contention that the attorney should have been per- 
mitted to testify to explain an ambiguity. 





"273 Wis. 50, 76 N.W.2d 558, rehearing denied, 58 N.W2d 267 (1956). 

“956 Wis. $88, 41 N.W2d 191 (1950). 

"961 Wis. 314, 52 N.W2d 890 (1952). 

* 963 Wis. 441, 57 N.W2d 727 (1958). 

"Estate of Landauer, 264 Wis. 456, 59 N.W.2d 676 (1953). 

* 967 Wis. 510, 66 N.W2d 145, rehearing denied, 67 N.W2d 384 (1954). 

"8 Wis2d 421, 88 N.W2d 370 (1958). See also Note, 1958 Wis. L. Rev. 498. 
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Estate of Esch’ held that the attorney-scrivener was permitted 
to testify as to testator’s instructions in order to clear up an am- 
biguity. But in Estate of Breese, the opposite was held on the 
ground that testator’s use of the term “issue,” when applied to a pre- 
deceased brother, clearly included the brother’s adopted children. 
In the latter case the court stated that since there was no ambigu- 
ity, no parol testimony was admissible to create one. 

Apparently, the intention of the testator is to be ascertained as 
follows: (1) if the will is clear on its face no further examination 
is required; (2) if not clear on its face, the court may take testimony 
as to the circumstances surrounding the testator at the time of exe- 
cution; (3) if this does not resolve the question, the court may take 
testimony from the scrivener.1 


Revocation of Wills 


Parties objecting to a determination of revocation of a will are 
held to the same standards of proof regarding claims of undue 
influence or lack of testamentary capacity as are those objecting to 
admission of a will.*°* The court has said that an intent to revoke 
must be shown by clear and convincing evidence, and has found 
that pencilled lines through certain names and phrases on a typed 
will were not intended as a partial revocation, but merely showed 
an intention to execute a new will later.** 

In Will of Donigian’® the court said that while failure to find a 
will, known to have been in testator’s possession, raises a presump- 
tion that he destroyed it with intent to revoke, the fact that others 
could have done so does not overcome the presumption. Revocation 
of one will revokes all duplicates of that will. 


PROCEDURES OF PROBATE 
Notice Requirements 


The past decade saw a fundamental change in the requirements 
of the notice that must be given the parties to an action. In Mullane 
v. Central Hanover Bank & Trust Co.'" the United States Supreme 





4 Wis2d 577, 91 N.W2d 233 (1958). 

7 Wis2d 422, 96 N.W.2d 712 (1959). Will of Friend, 259 Wis. 501, 49 
N.W.2d 423 om : aide ‘a = 

2 The careful scrivener will use same every a 
will where the same result is intended. Will of F id ee 

8 Estate of Svendso, su note 74. 

% Estate of Holcombe, 259 Wis. 642, 49 N.W.2d 914 (1951). 

%5 265 Wis. 147, 60 N.W.2d 732 1953). 

* But here evidence sustained a that testator did not revoke. 

™ 339 US. 306 (1950). See also Levy, Probate in Common Form in the United 
States: The Problem of Notice in Probate Proceedings, 1952 Wis. L. Rev. 420. 
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Court held that a New York trial court acquired no jurisdiction to 
settle a trustee’s accounts without mailing notice to the beneficiaries. 
This decision was reached despite the fact that the required statu- 
tory notice by publication had been given. Soon after Mullane, 
the Wisconsin Supreme Court by rule amended section 324.18 (1)? 
to require notice in county court proceedings by personal service 
or by publication and mail. Following this amendment the court 
held, in State ex rel. Hall v. Cowie,® that it was essential to 
judicial proceedings that full notice be given to all parties con- 
cerned, and that the court had no power to enter orders or 
decrees without it. In Estate of Evans™° the court applied the 
same reasoning to hold that a final judgment entered in 1942 did 
not bind persons born thereafter, although it was conceded there 
was no way to reach them by mail and the existing statute had been 
followed. On rehearing the court held that section 330.52, which 
was hastily enacted’ to prevent wholesale proceedings to confirm 
the hundreds of thousands of final judgments already on the books 
in Wisconsin which lacked notice by mail, did not apply to the 
decision.” 

A further clarification of the notice requirement came in Estate 
of Bobo,* which held that a petitioner was not entitled to notice 
of hearing on his own petition. 

Beginning April 1, 1958 a supreme court rule required notice of 
proceedings to take proof of heirship.%* Attorneys then argued that 
since interested persons could waive notice, publication was not 
required.> An attempt at clarification was made in a rule effective 





8 Wis. Cr. R., 258 Wis. viii (1951). The Wisconsin court did not immediately 
enact this rule, rather its initial reaction to Mullane was a bit cautious. In 
Estate of Trimpey, 257 Wis. 481, 44 N.W.2d 308 (1950), rather than finding the 
trial court acquired no jurisdiction, the court directed retrial of an uncontested 
will on the ground that an heir on the west coast had no actual knowledge, 
despite the then erp | statute requiring publication alone. The Mullane case 
was not mentioned in the opinion dichough it had been in the briefs. 

1 259 Wis, 123, 47 N.W.2d 309 (1951). 

0274 Wis. 459, 80 N.W.2d 408, rehearing denied, 81 N.W.2d 489 (1957). 
See Note, 1958 Wis. L. Rev. 150. 

™ Wis. Laws 1951, ch. 295. 

™3 The enactment created a one year statute of limitations as to actions 
grounded on inadequacy of notice in county courts. 

33275 Wis. 452, 82 N.W.2d 328 (1957). 

™ Wis. Cr. R., 251 Wis. vi (1948) amending Wis. Stat. § 318.06(7) (1947). 

“5 This, of course, the question because one could never be sure 
whether all heirs had waived notice—it was the unreported heir who worried 
lawyers. Taking written proof of heirship had been required in all estate and 


heirship p ings since 1892 by County Court Rute XIX. The requirement 
first appeared in Wis. Stat. § 318.06(7) (1933), sup enacted by supreme 
court rule Sy gt gay 1, 1934. An examination the published rules 
discloses that the 


le was actually pr rather than e Wis. Cr. R., 
212 Wis. xxxvii (1934). However, e e January 1, 1940, it was “revised” 
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July 1, 1951, requiring notice to be given as set forth in section 
$24.18.4° This did not convince all lawyers that publication was 
needed (section 324.18 permitted waiver of notice); so, effective 
May 1, 1952, more specific and elementary language was used to 
require notice by publication and mail as stated in section 324.18.%"" 

Meanwhile, it had become customary to take proof of heirship 
at the time when the petition for administration or probate was 
filed in order to be sure that all interested parties were named in 
the petition. The requirement that proofs be taken after publica- 
tion resulted (in some counties) in the absurdity of taking two 
proofs of heirship—one when the petition was filed and one after 
publication. At length the combined efforts of a special judicial 
council subcommittee and the legislative committee of the Board 
of County Judges drafted Chapter 519, Laws of 1955." This enact- 
ment eliminated the requirement as to notice of proof of heirship 
but required published notice of determination of heirship, and 
expressly permitted waiver only as to the mailing of notice. 

The latest step is a requirement that all parties interested in a 
petition to prove a will must have a copy of the will mailed to 
them.179 

Another absurd problem arose in respect to the return address on 
envelopes used to mail notices. A 1957 amendment to section 
269.34 (4)?2° deleted from the statute the prohibition against a return 
address on notice by mail of proceedings in county court. Some 
attorneys immediately insisted that such deletion necessarily made 
the return address mandatory. The result of this controversy was 
a 1959 legislative enactment’** which provides that in all courts 
the envelope can have the sender’s address and a return request. 


Parties 


Effective July 1, 1951, the court required that the names and post 
office addresses of all interested persons be shown on all petitions 
to county courts.%*? Then several developments occurred which 
expanded the concept of “interested parties.” 





and presumably became effective once again. Wis. Cr. R., 232 Wis. ix (1940). 

™6 Wis. Cr. R., 258 Wis. vii (1950) (now Wis. Stat. § 324.19 (1959)). 

™ Wis. Cr. R., 259 Wis. v (1952) (now Wis. Stat. § 318.06(7)(b) (1959) 
as amended). 

™8 Now Wis. Stat. § 318.06(7) (1959). 

™ Wis. Laws 1959, ch. 290. 

™ Wis. Laws 1957, ch. 272. 

™ Wis. Laws 1959, ch. 78. 

™ Wis. Cr. R., 258 Wis. vi (1952) (now Wis. Stat. § 310.045 (1959)). 
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In Estate of Ogg'** the nominated attorney was held to be an 
interested party in a proceeding involving probate of that will. The 
attorney general was held to be an interested party in proceedings 
involving a charitable trust (and proceedings without notice to him 
were void) in Estate of Goodrich.** And in Estate of Woelz,!** the 
court held that a person who benefited by rejection of a proposed 
will (because he would get more under a prior will) may object to 
its admission even though he is not an heir at law. 


Selection of Attorney 


There were several new developments concerning the role of the 
attorney in estate proceedings. The first was Estate of Ogg,** in 
which the court held that a testator’s constitutional right to make 
a will included the right to name the attorney to represent the 
executor of his estate. Here no executor was named but a corporate 
fiduciary was appointed by the court to act as administrator with 
the will annexed. The fiduciary declared itself neutral between the 
attorney named in the will and the one chosen by the “nearest of 
kin” having an interest in the estate under section 310.25. The 
court hinted that the statute would be unconstitutional if appli- 
cable, but in order to avoid such a result it held that the statute 
did not apply to situations where an attorney was named by the 
will. It also declared that a testator might impose such conditions 
upon the executor as he saw fit and that the executor could resign 
if he did not choose to accept them. 

Five years later in Estate of Braasch,’*" the named executor did 
not want to retain the attorney the testator had “requested” him to 
employ. The court held he was not bound to the testator’s request, 
pointing out that such retainer was not made a condition of his 
serving as executor. The case seems to imply that, as far as carrying 
out a decedent's wishes, the office of executor is more personal than 
that of attorney for the estate. 

Meanwhile in Pedrick v. First Nat'l Bank,’** the court held void 
as against public policy an alleged contract between a corporate 
fiduciary and a lawyer to retain the lawyer as counsel for probating 





133 262 Wis. 181, 54 N.W.2d 175 (1952). The same result was reached in Will 
of Draheim, 267 Wis. 382, 66 N.W.2d 172 (1954). 

%* 271 Wis. 59, 72 N.W.2d 698 (1955). See also Wis. Stat. §§ 231.34, 317.06 (4) 
195 
Cee Wis 2d 458, 101 N.W.2d 681 ag ‘ 

18 262 Wis. 181, 54 bg es 175 (1952). See also Note, 1954 Wis. L. Rev. 342, 
and Note, 1958 Wis. L. Rev. 322. 

"974 Wis. 569, 80 N.W2d 759 (1957). 

18 267 Wis. 436, 66 N.W.2d 154 (1 ). 
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every will he drafted naming the fiduciary as executor.'*® 
Fees 


During the past ten years several decisions were rendered con- 
cerning probate fees. In Estate of Teasdale**° the court stated that 
it would not follow a 1921 formula for determining legal fees in 
probate work because of the greatly increased responsibility of the 
attorney. The court also stated that when it becomes necessary for a 
personal representative to operate a business, he should be com- 
pensated at the same rate as any other equally qualified operator. 


In Will of Fehlhaber™ the court considered the role of a co- 
executor-attorney, and held that a sum in excess of $1100, in addi- 


tion to his share of the executor’s fee, was sufficient for the extraordi- 
nary services he performed. It was poinied out that the trial court 
could, as it did in this case, allow an additional amount under sec- 
tion 317.08 for the extra services rendered.*** And in Estate of Ma- 
rotz,483 a beneficiary was allowed to collect his attorney fee from the 
estate after successfully resisting a claim which the executor wished 


to pay.*** 
Guardians ad Litem and Virtual Representation 


The doctrine of virtual representation is an ancient one in Wis- 
consin. Its first appearance in the statutes limited it to hearings on 
trustees’ accounts.*** As part of the same enactment the court 
authorized the appointment of a guardian ad litem for unborn 
persons. This was contrary to the usual view that no guardian ad 
litem could be appointed unless there was a person in being for 
him to represent.* 

In Estate of Evans'** the court had held that a final judgment was 
not binding on persons yet unborn. There was no law at this time 
which permitted representation for them. The court found that the 
guardian ad litem, acting for minors in existence at entry of the 
judgment, could not virtually represent unborn persons because of 
a conflict of interest on the question involved.1** 


The court found such a contract to be contrary to Wis. Stat. § 310.25 (1959). 

261 Wis. 248, 52 N.W.2d 366 (1952). 

272 Wis. 327, 75 N.W.2d 444 (1956). See also Note, 1958 Wis. L. Rev. 322. 

™ Perspicacious observers noted that this executor had been allowed, in 
addition to the fee as fiduciary, about one-half of the minimum attorney's fee. 

™ 263 Wis. 99, 56 N.W.2d 856 (1953). 

™It should be noted that the court found that $500 (instead of $300) was 
the proper attorney’s fee to be allowed for a trial and two supreme court appeals. 

8 Wis. Cr. R., 271 Wis. v (1956) (now Wis. Star. § 323.10 (1959)). 

™ Estate of Strange, 7 Wis.2d 404, 97 N.W.2d 199 (1959). 

274 Wis. 459, 80 N.W.2d 408, rehearing denied, 81 N.W.2d 489 (1957). 

In Estate of Austin, 258 Wis. 578, 46 N.W.2d 861 (1951), the court refused 


payment to a guardian ad litem appointed to represent a minor whose inierest 
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The 1959 legislature responded to the problem by enacting Chap- 
ters 131 and 132**° which permit appointment of guardians ad litem 
for unborn persons generally in court proceedings, and limit virtual 
representation to persons who are parties to the proceedings. 

In 1953 other legislative changes were made which require that a 
guardian ad litem be an attorney, and be compensated as an attor- 
ney;**° and that a guardian ad litem appear for all minors and 
incompetents, except those represented by guardians who appear 
personally or by attorney and have no adverse interest.** 


PROBLEMS OF PROBATE 
By-Passing Probate 


There is always a desire on the part of some clients and their 
attorneys to seek methods to avoid probating estates. The courts, 
however, have not acquiesced in this desire. In Will of Bray*** the 
supreme court held that a vested remainder in a trust belongs to 
the remainderman and should be probated as part of his estate even 
though he dies before the intermediate estate is terminated. The 
interest may not be assigned to his heirs in the course of terminating 
the trust because it may be subject to claims of creditors or bene- 
ficiaries of his will. In Estate of Kirsh*** the court held that assets 
discovered after probate and payment of inheritance tax could not 
pass to the beneficiaries with good title unless supplementary pro- 
ceedings were held to settle the additional tax liability. And in 
Guardianship of Barnes,** the court said that the guardian could 
not dispose of the ward’s asset upon his death without probate or 
administration. 

Salaries of highly paid executives are not “wages” as defined by 
section 103.39 which permits direct payment to the next of kin of 
small amounts due to the decedent for services performed. Instead, 
rights to substantial salaries are estate assets and, therefore, are 
payable to the personal representative.™** 


Nevertheless, the legislature improvised several shortcuts for 
avoiding or simplifying probate of certain assets. In regard to by- 





was contingent u his father dying before a specified date, holding that the 
father represented the interest as as he was alive. 
*® Creating Wis. StaT. § 256.52 (1959), and amending Wis. Stat. § 323.10 (1959). 
Wis. Laws 1953, ch. = (now 1s. STAT. § 256.48 (195! 
Wis. Laws 1953, ch. 298 (now Wis. Stat. §§ 260.22, 29 (1) (1959)). 
12260 Wis. 9, 49 N.W.2d 716 (1951). 
8 269 Wis. 32, 68 N.W.2d 455, rehearing denied, 69 — 495 (1955). 
4271 Wis. 6, 72 N.W.2d 384 (1955). 
6 Estate of Riebs, 8 Wis.2d 110, 98 N.W.2d 453 (1959). 
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passing probate there were two major legislative enactments passed 
in 1955.** They permit life insurance to be paid directly to a 
testamentary trustee and assets to be poured over from an estate 
into an inter vivos trust.1** These were not new ideas and may 
have been legal prior to enactment, but the legislation gave estate 
planners more assurance in relying on their use.’ 


Collection and Management of the Estate 
Estate Assets 


The court rendered several decisions detailing items to be in- 
cluded or excluded in the estate of a decedent. In Estate of Bud- 
ney**® the court held that money found concealed in the house 
after the wife’s death belonged to her husband, as the wife had no 
money of her own. The husband had provided his wife with funds 
from time to time for the payment of household expenses. The 
court stated that clear and convincing evidence, and not mere in- 
trusting, is necessary to establish a gift from a husband to his wife. 

A clause in a will releasing a debt due the decedent will be strictly 
construed. Estate of Argue'*° held that a clause releasing debts of 
a named heir did not prima facie release those debts for which the 
heir was jointly liable. In order to release joint debts an intent 
should be clearly and unambiguously shown. 

Also, burial lots in which persons are interred have been held 
not part of an estate.1*? 


Realty and the Personal Representative 


The court has absolved an administrator from any responsibility 
for realty owned by the decedent of which the administrator had 
not taken possession.*** The court has pointed out that he had no 
duty to take possession of realty unless it was needed for debts or ad- 
ministration expenses. In another case’* the court stated that specifi- 


Wis. Laws 1955, chs. 73, 85, 586; (now Wis. Stat. §§ 206.52, 253.03 (1), 323.01, 
231.205 (1959) as amended). 

"See Note, 1956 Wis. L. Rev. 313. 

“8 Two other enactments have et & probate proceedings in small estates. 
See Wis. Stat. $11.05, 319.28 (1959) (summary settlement of small estates). 

2 Wis.2d , 86 N.W.2d 416 (1957). 

™5 Wis2d 1, 92 N.W2d 233 (l 

™ Ryan v. Schmit, 1 Wis2d 215, 83 N.W.2d 685 (1957). 

™ See MacDonald, The Rights of a Wisconsin Personal Representative in the 
Real Estate of His Decedent, 1960 Wis. L. Rev. 363. 

™ Estate of Rieman, 272 Wis. 378, 75 N.W.2d 564 (1956). 

™ Estate of Esch, 4 Wis.2d 577, 91 N.W.2d 233 (1958). A mortgage on 
cally devised realty should be paid out of residuary we? Sat cal sie ae 
intention appears in the will. Estate of Budd, 11 105 N.W2d 


(1960). 
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cally devised realty cannot be resorted to for payment of debts until 
personalty is exhausted even though debts, legacies and administra- 
tion expenses were made a charge on real estate. The court con- 
cluded that if the testator had intended the devised realty be used 
for the purpose of paying debts, etc., he should have so directed in 
his will. 

In this same area the court has stated that when the sale of realty 
is optional, there is no equitable conversion; but when the sale is 
mandatory, there is equitable conversion even though the time of 
sale may be optional.*° 

Another development was that an executor, who has contracted 
to purchase the interest of his codevisee in real estate, takes posses- 
sion as a tenant and not in his fiduciary capacity.1** 


Claims 


Over the period covered by this article there was some unusual 
legislation involving claims against estates. The 1951 legislature 
enacted Chapter 639'°" which permitted the court to grant an 
extension of the time for filing claims until the final account was 
approved. This law proved unworkable, particularly when applied 
to guardianships where “final” accounts may not be approved for 
many years. Hence by Chapter 258, the 1953 legislature reinstated 
the prior law.*** 

The decisions in Estate of Del Marcelle**® and Estate of Kan- 
dall’®° reiterate the court’s earlier statements that when wages 
are regularly paid for services such wages are presumed to be in 
full payment. But two appeals'* involved the very troublesome 
question of the presumption of gratuitous services between relatives. 
In each case the court held that services rendered by a relative were 
presumably gratuitous in the absence of an express promise to pay, 
even though the person benefited was incompetent and unable to 
make such a promise. The court pointed out that children could 





8 Estate of Dusterhoft, 270 Wis. 5, 70 N.W.2d 239 (1955). 

Will of Fehlheber, 272 Wis. 327, 75 N.W.2d 444 (1956). When an executor 
was given an we to purchase real estate, his oral acceptance, made known 
to the on party, was valid. Estate of Russell, 10 Wis.2d 346, 102 N.W2d 
768 (1 

= Wis. on 313.03 (1 aa 

“8 Now Wis. Stat. § 313.0: (). —_ ee ee 
minimum of three months to file claims against guardianships will not bar 
creditors. Liberty v. Breault, 10 Wis.2d 193, 102 N.W.2d 115 (1960). 

259 Wis. 47, 47 N.W.2d 341 Css) 

270 Wis. -_ 71 N.W.2d 283 bog: ). 

% Estate of Engels, 259 Wis. 62, 47 N.W.2d 335 (1951); Estate of Marotz, 260 
Wis. 155, 50 NV 2d 472 (1951). 











106 WISCONSIN LAW REVIEW [Vol. 1961 


not bind their incompetent mother by making such a promise for 
her, and that only a legally appointed guardian could have such 
authority.?* 

In Estate of Zetmet'** the new two year statute of limitations 
regarding claims for personal services'** was first contested. The 
statute had been passed initially because of the famous portal-to- 
portal pay decision of the United States Supreme Court.’** The 
Wisconsin court held the statute constitutional despite its special 
six year provision for professional services, and reaffirmed its prior 
stand that a county court need not have an objection pending 
before it to disallow a claim. Over seven years later, in Estate of 
Bloomer,*** the court ruled that the six year limitation provision 
for professional services was constitutional. The third case in- 
volving the statute of limitations was a reaffirmance of the rule 
that a contract to pay upon death does not start the running 
of the statute until the time of death.** 

The rule that a husband is ordinarily liable for his wife’s neces- 
saries was upheld again in Olson v. Johnson.*** But a later decision 
pointed out that a wife could become liable for necessaries by 
contracting to pay for them.* 

In an important decision the court held that claims for torts 
are not “contingent” claims and, therefore, cannot be recovered 
in county court." 

Two decisions examined the problem of consideration, and 
reached opposite results. In Estate of Kandall*™ the court held 
that an agreement to pay an additional amount for services pre- 
viously performed was without consideration and refused to permit 
payment of a check for such services. Less than six months later, 
in Estate of Gerke, the court decided that past services consti- 
tuted adequate consideration for an oral promise of a legacy, and 
because of testator’s failure to provide such a legacy, recovery for 
the services on quantum meruit was permitted. 





Estate of Marotz, su note 161. 

%* 259 Wis. 619, 49 N.W.2d 924 (1951). 

* Wis. Laws 1947, ch. 583 (now Wis. Stat. § 330.21 (5) (1959)). 

™8 Jewell Ridge Coal Corp. v. Local 6167, UMW, 325 U.S. 161 (1945); Ten- 
Ie ee . By ge 7 glee $21 US. 590 (1944). 

2 Wis.2d 623, 87 N.W.2d 531 i, 

™ Estate of Schaefer, Sol Wis. 431 = .W.2d 427 (1952). 

%* 267 Wis. 462, 66 N.W.2d 346 (1954 

™ Seifert v. Selidaiis Pubathen ‘een. Corp., 4 Wis.2d 623, 91 N.W.2d 


236 (I 
pec v. Eberlein, 2 Wis2d 112, 86 N.W2d 12 (1957). See also Note, 


1958 Wu, L. Ray. 652. 
270 Wis. 349, 71 N.W.2d 283 (1955). 
"971 Wis. 297, 73 N.W.2d 506 (1955). See also Note, 1957 Wis. L. Rev. 506. 
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And finally, in Estate of Rule" the court refused to approve 
the payment of interest on a loan because the claim failed to 
demand interest. 


Distribution and Settlement of Estate 
Family Allowance and Selections 


The court and legislature have always been sensitive to the plight 
of the widow and orphan after the death of their breadwinner. Be- 
cause of this concern and the effects of inflation the legislature has 
increased the amount available to the family. In 1949 the maximum 
allowance for future support was increased from $1000 to $2000;17* 
in 1951 the widow's selection was raised from $200 to $400;175a 
1953 enactment authorized support out of realty as well as per- 
sonalty and permitted the widow an allowance for future support 
even if there were no minor children;'** and in 1959 the age to 
which children could receive future support from an estate was 
increased from 7 years to 21 years." 

In the only supreme court decision on this subject during the 
decade, Estate of Dusterhoft,)"* it was held that a court could in its 
discretion grant a family allowance even if the survivors had other 
income available.*"® 


Inheritance Tax 


The legislature made two major changes in the inheritance tax 
laws during the decade. A 1951 enactment provided an exemption 
for gifts to nonresident charities or educational institutions in states 
having reciprocal provisions,’®° and a 1953 act decreased the exemp- 
tion for siblings and their issue from $2000 to $500.1*1 Also, in 1959 
the legislature finally enacted some of the rules that the Department 
of Taxation has been using in determining deductions for. inheri- 





1% 3 Wis.2d 305, 88 N.W.2d 737 (1958). See also Comment, 1958 Wis. L. Rev. 451. 

™ Wis. Laws 1949, ch. 210 (now Wis. Stat. § 313. rs (1959) as amended 
by Wis. Laws 1953, ch. >. 

™5 Wis. Laws 1951, ch. 71 (now Wis. Stat. § 313.15 (1) 

™ Wis. Laws 1953, ch. 259 (now Wis. Stat. § 313.15 (4) (a 

™ Wis. Laws 1959, ch. 265 (now Wis. Stat. § ss. (i959). 

™ 270 Wis. 5, 70 N.W.2d ~ (1955). PE a 

For a general discussion 
Comment, #960 Wis. L. Rev. 110. Sraptuadints astaet re Face $400 
widow’s selection, a $10,000 homestead exem — support du probate, 
$2,000 future support to the widow, plus ful plan, support. during” proba 

age 21, thereby of a rather substantial estate by summary settlement. 

This is set forth in Wis. Stat. § 313.15 (1959). 

™ Wis. Laws 1951, ch. 483 (now Wis. Stat. § 72.04 (1959) as amended by 
Wis. Laws 1953, chs. 131, 499, 631; Wis. Laws 1955, ch. 589; and Wis. Laws 
1959, ch. 19 § 36). 

™ Wis. Laws 1953, ch. 584 (now Wis. Stat. § 72.045(1) (1959)). 


39). 
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tance tax purposes.*®? 

The high court had several opportunities to interpret other pro- 
visions of the law. In Estate of Atkinson*** a tax imposed against 
the surviving owner of jointly held property was upheld despite his 
claim that he had provided all the funds used in originally acquiring 
the property. And in Estate of Heuel,** the court found that prop- 
erty passing under the provisions of an antenuptial agreement was 
subject to inheritance taxes. 

In Estate of Stevens'** the court refused to assess an inheritance 
tax on a bonus declared after decedent’s death to which he had no 
enforceable right during his lifetime. The court pointed out that 
the tax was payable only on property which passed from a deceased 
to a beneficiary, and since this property had passed directly there 
was no tax due. And in Estate of Sweet,** the court held that the 
present value of annuity benefits payable directly to the widow of a 
deceased federal government employee were not subject to state 
inheritance tax as a transfer to take effect at or after the death of 
the transferor.*** However, this decision was distinguished in 
Estate of Stone,** which involved a private qualified pension plan. 
Mr. Stone had elected an optional provision to make benefits pay- 
able to his wife if she survived him. This was held to be a property 
right transferrable to his wife by reason of his prior death and, 
therefore, taxable.*** 

Three cases were decided during the decade involving valuation 
of estate assets. In Estate of Michel*® the court held that the valua- 





™ Wis. Laws 1959, ch. 221 (now Wis. Stat. §§ 71.08 (3), 72.01 (8) (1959)). 
These “rules” had never been published before. 
™ 261 Wis. 481, 53 N.W.2d 185, rehearing denied, 54 N.W.2d 52 (1952). How- 
ever, assets transferred by a decedent to a joint account within two years of 
his death were subject to the ieee ye of death presumption. Estate of 
Simonson, 11 Wis.2d 84, 104 N.W.2d 134 (1960). 
™4 Wis.2d 400, 90 N.W.2d 634 (1958). 
™ 266 Wis. 331, 63 N.W.2d 732 eg 
270 Wis. 256, 70 N.W.2d 645 (1955). 
™ This case contains a unique application of the general rule that a statute 
borrowed from another state is adopted by Wisconsin “with the a upon 
which the New York courts had rested their interpretation of it.” was 
disclosed by relying on decisions rendered by the New York courts several decades 
after the borrowing. No mention was made of the view that the statute in 
question was in fact not borrowed from New York but from a federal statute. 
™ 10 Wis2d 467, 103 N.W.2d 663 (1960). 
™ The court stated: 
“The important difference between the two situations is that Mrs. Sweet 
became entitled to the annuity by the operation of the statute which con- 
trolled the retirement system, not use the employee exercised any option 
in her favor.” Id. at 471, 103 N.W.2d at 665. 
Query: If a plan creates all retirement benefits as joint with the but 
allows the employee to elect to take sole benefits, are these tax advantages? 
262 Wis. 432, 55 N.W.2d 388 (1952). 
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tion terms of a buy and sell agreement as to common stock did not 
fix its value at the time it was bequeathed. Estate of Banta’ 
involved a contract made in 1928 to sell stock for $15 per share (its 
value at the time) upon the promisor’s death. At her death in 1951 
it was worth $275 per share and the tax was imposed on the latter 
value on the ground that it was a transfer “without adequate con- 
sideration.” The court refused to give consideration to the fact 
that the purchaser had agreed in 1928 to resell some of his stock 
at the lower figure. In another decision the court laid down a list 
of standards for appraising stock in closely held corporations. The 
standards are derived chiefly from decisions of the federal courts.1* 

There were several other decisions in this area which merit brief 
mention. In Estate of Jorgensen’ the beneficiaries under a will 
compromised with the opponents and the opponents withdrew their 
objections. The court held the tax should be imposed on the basis 
of the distribution provided by the will and not on the basis of 
the compromise distribution. And in Estate of Kirsh, the court 
held that property which had not been included in the inheritance 
tax return was still subject to a lien for unpaid taxes. Estate of 
Latimer**® held that when a tax cannot be wholly determined 
because the identity of the ultimate beneficiaries must await the 
death of the life beneficiary, then the tax will be imposed at the 
life beneficiary’s death. The tax will be based on the value of the 
assets at that time undiminished by the terminated life estate, but 
using the rates and exemptions in effect at the death of testator. 

Gift taxes were involved in Estate of Michels, where the court 
held that county courts have no jurisdiction to determine gift taxes 
and that an executor can be discharged if no claim or certification 
is filed.?97 
Lapse 

A gift of residue to three named persons, one-third to each, was 
held to lapse as to one because of the death of that beneficiary 
prior to the death of the testator in Will of Nielsen.** The court 


~ 81273 Wis. 328, 77 N.W.2d 730 (1956). 

#2 269 Wis. 496, 69 N.W.2d 586 (1955). See also Note, 1957 Wis. L. Rev. 477. 

8 267 Wis. 1, 64 N.W.2d 430 (1954). 

969 Wis. $2, 68 N.W.2d 455 (1955). 

6271 Wis. 1, 72 N.W.2d 321 (1955). 

3 Wis.2d 353, 88 N.W.2d 726 (1958). 

™ This again points up the practical difficulty under the present statutes in 
ascertaining that no gift tax lien exists. 

198 256 Wis. 521, 41 N.W.2d 369 (1950). Alors) san exmie © Gn aueeeay 
was dead “at the time of probate of this will” Pos alles when the 
killed the day after the testator died and tition for probate was filed. 
Estate of Miller, 10 Wis.2d 575, 103 NW3d 61 514 + F960). 
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held that the remaining two beneficiaries, having survived the 
testator, should share the residue. The court relied on evidence of 
circumstances indicating testator did not want his other heirs to 
share. The decision did not mention Estate of Britt, in which a 
contrary view had been taken under somewhat different circum- 
stances. The Nielsen decision was later distinguished in Will of 
Rosnow,?” where the share of a predeceased residuary beneficiary 
was held to lapse and pass to heirs the testator had expressly dis- 
inherited. As to the distinheritance, the court said that the heirs 
took by law and not under the will in view of the fact that testator 
had made no alternative dispesition. The court said candidly: 
“The extrinsic considerations in Will of Nielsen, supra, seem now 
to be much less persuasive to the result then reached than they did 
when the case was determined.”?° 

In Estate of Dodge*® the court reaffirmed previous holdings that 
“child or other relative” as used in the anti-lapse statute does not 
include a nonadopted stepchild. And in Estate of Schefe,?°* the 
court determined that an agreement to give a legacy to three 
daughters by joint will lapsed at the death of one daughter and 
also was revoked by revocation of the will by the survivor. The 
court also stated that the lapsed legacy, which had been made a 
charge upon certain real estate, would not pass as intestate property, 
but that the devise was relieved of the charge. 


Compromise of Will 


For over a century Wisconsin stood adamant against any official 
approval of will contest compromises. A will, the court said several 
times, was a constitutional right, and the beneficiaries and heirs 
had no right to change it. It was the duty of the courts to enforce 
it and see that it was carried out to the letter. Either it was deced- 
ent’s will or it was not, and there was no gray area. 


But in 1951, the legislature, urged by Milwaukee judges and 
lawyers, adopted Chapter 367, permitting compromise of a contested 
will.2 There was a strong view that this law was unconstitutional, 
but the supreme court upheld it in Estate of Jorgensen. The 


™ 249 Wis. 30, 23 N.W.2d 498 (1 % 

%° 273 Wis. 438, 78 N.W.2d 750 (1 m 

™ Td. at 441, 78 N.W.2d at 751. 

™ 1 Wis.2d 399, 84 N.W.2d 66 (1957). 

261 Wis. . 52 — “19 ‘et ‘i. jn 

™ Now Wis. STAT. 4 passing act isconsin Legis- 
lature followed the ed of New York. 

™5267 Wis. 1, 64 N.W.2d ag te See also Wis. Bar. Bull., April 1952, 
p. 18; Note, 1954 Wis. L. Rev. : 
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court theorized that a will speaks at the time of death; therefore, 
the beneficiaries at once become owners of their legacies and devises. 
Hence they can deal with them as they choose, and if they choose 
to spend part or all of their legacies in compromising, it is no 
concern of the court.?% 


Future Interests 
Vesting and Class Gifts 


The presumption of early vesting of remainder interests is an 
tenet which has been adhered to in Wisconsin for a hundred years; 
but in many cases the testator’s choice of language (or scrivener’s 
lack of skill) makes it difficult to determine if the deceased intended 
to postpone vesting, permit subsequent divesting (wholly or par- 
tially) or permit the presumption to apply. 

It is not only testators and scriveners who have had the problem 
but the court itself. As it confessed in Estate of Bray, a gift for 
life followed by a gift to a remainderman had been held, in Cash- 
man v. Ross,?* to go to the remaindermen living at the time the 
life tenant died; but this was squarely and expressly overruled in 
1926 by Will of Roth. Thus, Bray said that since the remainder- 
men had not relied on Cashman nor acquired any rights under that 
declaration, it was, for the purposes of this case, as if Cashman 
never had been the law. Thus, the fact that Bray made his will 
after Cashman, but before the Roth decision, did not entitle it to 
be probated under the older decision. Hence his gift in trust for the 
life of A and then “to my heirs and next of kin” meant the heirs and 
next of kin who survived him and not those who survived the life 
tenant. But in Will of Friend,?*° the court held that when the will 
of the testator provided for per stirpes distribution after the death 
of the life tenant, the distribution was to be determined at the life 
tenant’s death rather than at the death of the testator. In another 
case use of the term “then surviving” after a gift of a life interest was 
held to indicate an intention to permit divesting." And in Estate of 
Latimer," a gift to the testator’s “heirs” after a life estate had been 
given to his sole heir, was determined to be incongruous, thereby 





** Why this logic would not have been applicable to cases antedating the 
statutory enactment was not discussed. 

™ 257 Wis. 507, 44 N.W.2d 245, rehearing denied, 45 N.W2d 72 (1950). 

6155 Wis. 558, 145 N.W. 199 (1914). 

191 Wis. 366, 210 N.W. 826 (1926). 

™ 259 Wis. 501, 49 N.W.2d 23 (mip, 

™ Will of Dolph, 260 Wis. 291 2d 448 (1951). 

271 Wis. 1, 72 N.W.2d 321 (1955). 
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overcoming the presumption of immediate vesting. It was construed 
to mean those who would have been testator’s heirs had he survived 
the life beneficiary. 

A gift to “my grandchildren” payable at a future date was held 
to mean testator’s grandchildren living at the time of payment and 
to include those born after his death.*** It was a gift to a class 
whose members would be determined later. 

In Estate of Ferdinand?" a devise to testator’s widow, with power 
to sell and dispose of proceeds as if she were the owner in fee, with 
remainder to testator’s brothers and sisters or their survivors, was 
held to grant a remainder interest to those brothers and sisters who 
survived the testator—not only those who survived the widow. 
Their interest was subject, of course, to the widow’s right to sell 
and dispose of proceeds but, since she had failed to do so, her right 
expired at her death, and her will was ineffectual as to the realty. 


Accumulations 


Accumulations of income from realty or personalty are not 
favored by the law and are, therefore, presumed not intended unless 
expressly directed or required by necessary implication.?** In fact, 
accumulations of income from real estate were restricted by statute 
until a 1957 enactment.?4* Now accumulations are permitted as 
directed by the creating instrument.?"” 

JURISDICTION OF THE CouRT 
Acquiring Jurisdiction 

The court acquires jurisdiction by signing an order for a hearing. 
At that time the order fixes the status of the parties insofar as the 
jurisdictional requirements are concerned.*** However, if the alleged 
decedent was actually alive, the proceedings are then void ab initio, 
but the court has jurisdiction to compel a person who acquired 
assets through such a proceeding to return them. 

However, when letters of administration are granted on the 
petition of one who is neither an heir nor next of kin, then the 
acts which the administrator performs are valid even though the 





8 Estate of Evans, 274 Wis. 459, 80 N.W.2d 408, Shy Fe denied, 81 N.W.2d 
489 (1957). See also Note, 1958 Wis. L. Rev. 150. 

™ 7 Wis.2d 577, 97 N.W.2d 414 (1959). 

™5Estate of Lindsey, 260 Wis. 19, 49 N.W.2d 736 (1951). 

™¢ Wis. Laws 1957, ch. 561 (now Wis. Start. [UE ape (1959)). 

™'Does this permit accumulations from realty when required only by 
implication? 

Estate of Kammerer, 8 Wis.2d 494, 99 N.W.2d 841 (1959); Ado of 

Morrison, 260 Wis. 50, 49 N.W.2d 759, rehearing denied, 51 N.W.2d 713 (1951). 
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letters can be revoked because of a defect in jurisdiction.*** Estate 
of Bobo*®® amplified on this rule, and made clear distinctions as to 
when the appointment was void as against being merely voidable. 
This case held that the appointment was merely voidable as long 
as (a) decedent was actually deceased, and (b) the proper residence 
requirements had been met. 


Reopening Judgments 


Perhaps the most startling bombshell fired by the Wisconsin 
Supreme Court in probate matters during the decade was Estate of 
White.2* In this case it was held that after the time for appeal 
from a final judgment has elapsed,*? the trial court has no juris- 
diction to reopen and review the will on which it was based even 
though the judgment might be erroneous, unless there was fraud 
or lack of jurisdiction.*?* In so doing, the court upset the rather 
general practice of allowing the construction of a will where the 
final judgment had not construed the language of the will.?*4 

Later, in Estate of Larson*** the court reaffirmed its stand, holding 
that the trial court could not construe a will after judgment. 
Lengthy quotations hinted appellate agreement with the trial 
court’s conclusions, but it was sent back for a new trial. Subse- 
quently, in Estate of Lenahan*** the trial court’s decision was fully 
discussed and approved but again the supreme court found the 
trial court had no jurisdiction to hear the matter in the first place, 
and it too was returned for new proceedings. 

A month later Estate of Austin®*? was handed down. In the pro- 
ceedings at the lower level the trial court had noted the decision 
in the White case (which appeared after the petition for construc- 
tion of the will had been filed) and proceeded to construe the final 
judgment. The supreme court said: “Had the matter been prop- 
erly presented, we would agree with the determination of the county 





™° Estate of Eannelli, 274 Wis. 193, 80 N.W.2d 240 (1956). 

29 275 Wis. 452, 82 N.W.2d 328 (1957). When one county court has determined 
that it has jurisdiction because of residency, it cannot be attacked collaterally 
by presoadie gs in another county. Estate of Herzfeld, 10 Wis.2d 333, 102 N.W.2d 
838 (1960) 

#1256 Wis. 467, 41 N.W.2d 776 {on 

2 As set forth in Wis. Stat. § 324.05 (1959) 

™ Entry of judgment by formal paeidl imirgy is not necessa - start wT year 
running. After lapse of a year a trial court cannot decision pro- 
nounced in open court even though no written order has been paras Estate 
of O’Brien, 2 23 3 Wis. 223, 77 N.W.2d 609 (1956). 

** Based on Will of Inbusch, 193 Wis. 10, 212 N.W. 634 (1927). 

5 257 Wis. 579, 44 N.W.2d 535 (1950). 

28258 Wis. 404, 46 N.W.2d 352 (1951). 

21258 Wis. 578, 46 N.W.2d 861 (1951). 
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court,”2?8 However, the court held that the county court had no 
authority to treat a petition to construe a will as a petition for 
construction of a final judgment and should have dismissed the 
proceedings for lack of jurisdiction rather than on its merits. Need- 
less to say, after such a broad hint by obiter dictum the matter has 
remained at rest. Later, in Will of Yates?*® the appellate court 
remained steadfast by reversing a decision and dismissing a petition 
to construe a will after judgment but only after considerable discus- 
sion of both the merits of the case and the reason for the procedure. 
In regard to procedure, the court said that a final judgment is a 
judicial declaration of the testator’s intent and is a construction 
of the will,?*° and hence should stand even if erroneous. However, 
if the final judgment itself is ambiguous, it may be construed; and 
then to the extent necessary for construction, the will may be 
examined. 

This appears to be the law in respect to judgments, but some 
attorneys and judges continue to debate the possible results if some 
unusual hardship should arise through an obvious error, such as 
the omission of a widow or child from a judgment. 

In 1951 the court, by a four to three decision,?** closed a favorite 
loophole. The final judgment spelled out the distribution of the 
estate followed by the customary words, “in accordance with the 
terms of the will.” The majority held these words carried the 
following connotation by implication: “as herein construed,” thus 
closing the door on this escape clause. However, in the following 
term the court retreated from this position to some extent. In Will 
of Friend*** it decided that the supreme court could treat a petition 
for construction of a will as a petition for instructions for a trustee. 
The facts here were somewhat different, since before final judgment 
the county court had assigned $100,000 to a trustee “subject to the 
terms of the will of said testatrix” without spelling out the terms 
of the will. The final judgment later assigned the residue of the 
estate without reference to the trust. The appellate court noted 
that the trial court had disposed of the matter before the Yates 
decision was handed down, and although it erred in hearing a 
petition to construe the will after final judgment, on appeal the 
proceedings were treated as a petition for instructions and disposed 
of on the merits. On the merits it was concluded that the final 





28 Td. at 581, 46 N.W.2d at 862. 

™ 259 Wis. 263, 48 N.W.2d 601 (1951). 

™ Ibid. 

™ Estate of Fritsch, 259 Wis. 295, 48 N.W.2d 606 (1951). 
32259 Wis. 501, 49 N.W.2d 423 (1951). 
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judgment did not control disposition of the trust fund since the 
fund was not mentioned, even though similar language in the 
residuary part of the will was construed. 


Two months later the supreme court again examined this prob- 
lem of construction in Will of Dolph.** This case involved a 
proceeding to construe a final judgment. The judgment had 
assigned the personal property in unambiguous (but erroneous) 
terms and contained the previously magical phrase, “all in accord- 
ance with conditions expressed in the will of said deceased.” The 
court held that since the final judgment was not ambiguous it could 
not be construed in regard to the personalty. However, the realty 
was assigned “in the shares and subject to the rights and life estates, 
and fees given, in the will of deceased, to which said reference is 
expressly made.”’*** The court held that it was necessary to look 
at the will to see what the final judgment meant as far as realty 
was concerned. 


This did not settle the construction problem, which next ap- 
peared in Estate of Larson*** where an assignment “in accordance 
with paragraph Third of the will of said deceased"*** was held to 
allow a second look after judgment. Subsequent to the Larson case, 
in Will of Hill?** and Will of Greiling,*** the court held to its 
course, permitting construction of final judgments after determining 
that they were ambiguous.**® And in Will of Latimer,“° the peti- 
tioner was careful to petition in the alternative for construction 
of the final judgment or of the will. 


In Estate of Horkan** the final judgment used the same language 
as the will. The language was somewhat ambiguous. Unfortunately 
the appellate court stated: “In passing upon the appellant's petition 
it was necessary for the trial court to construe that portion of the 
final decree covering the assignment of the $6,500 legacy because 
of the words ‘all in accordance with the terms and provisions of 





* 260 Wis. 291, 50 N.W.2d 448 (1951). 

™ Id. at 294, 50 N.W.2d at 450. 

5261 Wis. 206, 52 N.W.2d 141 (1952). 

Id. at 208, 52 N.W.2d at 142. 

261 Wis. 290, 52 N.W.2d 867 (1952). 

35 264 Wis. 146, 59 N.W.2d 241 (1953). 

In the latter case a novel principle was enunciated: That when the 
interested in a will have given it a construction by their past conduct, 
practical construction will be given great weight. Three-of oot pn dissen 
urging that while parties to a contract could construe it by conduct, a 
could not be construed by the beneficiaries contrary to the intention of 
testator. 

266 Wis. 158, 63 N.W.2d 65 (1954). 

273 Wis. 442, 78 N.W.2d 767 (1956). 
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the will of deceased.’”**? Thus, it appears that a new phrase 
allowing construction after judgment was approved. Although the 
actual wording in the final judgment here differed slightly from the 
wording previously considered in the Dolph case (as to personalty) 
and the Larson case, the substance was similar.?** 

In a related situation an order terminating a charitable trust 
entered without notice to the attorney general (although the trustee 
was a party) was held susceptible to reopening by the attorney 
general despite the lapse of 14 years.?* 


Jurisdiction to Determine Title 


Originally, courts of probate (and later county courts) had no 
jurisdiction over disputes involving ownership of realty or person- 
alty except by proceedings to strike property from an inventory. As 
the circuit courts became less accessible and county courts increased 
in stature, attorneys sought to give the county courts increased 
authority, particularly in matters directly affecting probate. 

One of these steps was the enactment of Chapter 438, Laws of 
1949,24° which gave county courts concurrent jurisdiction with 
circuit courts to determine title to property in disputes between the 
personal representative and other parties. Also, Chapter 278, Laws 
of 1959,** gave county courts concurrent jurisdiction with circuit 
courts over inter vivos trusts. And in Estate of King,?** the county 
court was held to have jurisdiction over a dispute between an 
administrator and another respecting title to realty claimed to have 
been jointly held. 

But many of the ancient limitations still exist. In Kontominas 
v. Popp*** the court held an heir, as such, has no standing to 
commence an action against a third party to recover assets allegedly 





2 Id. at 446, 78 N.W.2d at 769. 

** The precise point was not covered in the last two cases involving con- 
structions: Estate of Strange, 3 Wis.2d 104, 87 N.W.2d 859 (1958), 7 Wis.2d 404, 
97 N.W.2d 199 (1959); Estate of Evans, supra note 213. The question still 
remains: What happens if a final judgment completely ignores an eee 
will but assigns the entire estate to a stranger, omitting the wife and chi 
who were beneficiaries under the will? Let us assume there is no fraud (clerical 
error by stenographer who typed wrong page, not reviewed), also assume notice 
has been duly given or waived and no one has appealed (the usual case). Can 
the oe be reopened after time for appeal elapsed? Also, when is a 
will ambiguous? 

™ Estate of Goodrich, 271 Wis. 59, 72 N.W.2d 698 (1955). 

*5 Now Wis. Stat. §§ 253.03 (2), (3) (1959) as amended Wis. Laws 1955, 
ch. 73, and Wis. Laws 1959, ch. 278. Also see Wis. Stat. §§ 231.36, 253.03 (2) (b) 


1959), 
OS tow Wis. STAT. if 231.36, 253.08 (2) (b) (1959). 
"961 Wis. 266, 52 N.W.2d 885 (1952). 


8956 Wis. 169, 40 N.W2d 512 (1949). 











January] PROBATE LAW 117 


due the estate. And in Will of Reinke,“ the supreme court pointed 
out that county courts have no jurisdiction over claims which an 
estate may have against an individual except for offsets against 
creditors of the estate. 

In Monart Motors Co. v. Home Indem. Co.**° the court held 
that an alleged conversion by a decedent was properly to be deter- 
mined by the county court as a claim on the theory that it involved 
enforcement of a quasi or implied contract and the tort claim could 
be waived by the claimant. Yet, in Lounsbury v. Eberlein**' the 
court held that county courts have no jurisdiction over tort claims 
against decedents because they are not contingent claims. 


Guardian and Ward 


The jurisdiction of the probate court includes the realm of 
guardian and ward. Guardians are creatures with few rights. They 
have long been held to have no power to make elections for their 
wards. Such authority is reserved for the court. The case of Boeh- 
mer v. Boehmer**? was consistent with this theory in refusing to 
permit the guardian of an incompetent to elect to withdraw funds 
from a joint bank account. 

Similarly, in Will of Barnes*** the proceeds of United States 
savings bonds, which by government regulation had been payable 
to the survivor, were impressed with the same survivorship rights 
after the ward’s death despite the fact that the guardian had cashed 
them while the ward was still living. 

In this case the court also pointed out that upon the death of a 
ward the guardian cannot settle his account until an administrator 
or executor is appointed. His only right is to retain from the assets 
his allowable administration expenses. 

A complete revision of the guardianship statutes was effected by 
passage of Chapter 468, Laws of 1957.*5* The law made only a few 
substantive changes but did enlarge the power of the courts to 
terminate all or part control over assets of a minor under certain 
circumstances and to authorize waiver of bond when funds were 
invested in controlled deposits. 

™ 259 Wis. $98, 48 N.W.2d 613 oe): 

=] Wis2d 601, 85 N.W.2d 478 (1957). 

9 Wis.2d 112, 86 N.W.2d 12 (1957). 

2 264 Wis. 15, 58 N.W.2d 411 (1953). 

4 Wis2d 22, 89 N.W2d 807 (1958). 

™Now Wis. Star. § $19.01-.29, 48.14, $12.18, 316.41 are as amended by 
Wis. Laws 1959, chs. 246, 259, 269, 676. The bill was by the county 


judges with considerable help from the Milwaukee Bar Association's Realty, 
rust and Probate Committee. 
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Legislative changes were also made in two other areas concerning 
the county court’s control over property. A 1955 legislative enact- 
ment*** created a new legal concept in Wisconsin: conservatorship. 
The bill was drafted by the county judges to eliminate the stigma 
of incompetency for persons who are forgetful because of age, and 
yet afford them the protection of the court if they desired it. At 
the same time it was also meant to protect parties dealing with the 
forgetful person. The 1955 legislature also enacted the Model Gifts 
to Minors Act.*** But this was repealed by Chapter 467, Laws of 
1957, and the Uniform Gifts to Minors Act*** was substituted.?** 


Trusts 
Creating Testamentary Trusts 


In Estate of Lenahan** the court approved an interesting theory 
called the law of common practice. The court said that it was 
“common practice” among county courts to assign personal property 
in trust when a life estate had been created therein, thus departing 
sharply from the older cases.2* Once having reached that conclu- 
sion, however, the court adhered to it in subsequent decisions.** 

However, in Janura v. Fencl?*? the court held that Wisconsin 
could not recognize a land trust as commonly used in other states. 
The court found that a trust, under which the sole duty of the 
trustee was to hold title to land, was a passive trust and therefore 
was barred by statute. The trustee’s right to convey the land after 
expiration of the term did not create a trust, it merely created a 
power.** 

Executors, Administrators and Trustees 


Some attorneys and executors were no doubt surprised to discover 





™ Wis. Laws 1955, ch. 416 (now Wis. Stat. § 319.31 (1959)). 
™ Wis. Laws 1955, ch. 507. 
on Stat. §§ = (1959). 
wo other cases re to guardians are worth noting here. Guardianship 
of Hayes, 8 Wis.2d 32, 98 N.W.2d 430 (1959), held that one who services 
person after notice of ings to declare him 
value of services are concerned. In Estate of Kalitzky, 
255 Wis. 442, 389 N.W.2d 357 (1949), it was pointed out that an attorney named 
the to represent a serviceman is not a guardian ad litem. He has no 
authority to waive notice and such waiver does not give the court jurisdiction. 
* Newcomb v. Ingram, 2i1 Wis. 'N.W. 209 (1932); Golder v. Li ; 
30 Wis. 344 872) _ se 
™ Estate of Horkan, 273 Wis. 442, 78 N.W.2d 767 (1956); Estate of James, 
273 Wis. 50, 76 N.W.2d 533 (1956); Estate of Cobeen, 270 Wis. 545, 72 N.W.2d 


$24, (1965) 
961 Wis. 179, 52 N.W2d 144 (1952). .. 
™ See also Note, 1956 Wis. L. Rev. 313. 
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that it is common knowledge among some members of the supreme 
court that when a testator selects a nonrelative to act as executor 
of his will he invariably discusses the proposed administration with 
him. At least this can be inferred from the court’s opinion in 
Will of Greiling.?* 

Purchase of trust assets by a fiduciary in his individual capacity 
is presumed fraudulent and is void at the election of the trust 
beneficiary.**> The court has also said that even the beneficiaries’ 
consent might not validate the sale under certain circumstances.?® 
However, the practical problem of finding other buyers frequently 
made this rule a hardship upon the trust, so in 1951 the legislature 
enacted Chapter 275° which permits an executor, administrator 
or guardian to purchase fiduciary assets when approved by the court 
and all interested parties. And in Estate of Seefeldt,?** the court 
held that a release of property without consideration by an executor 
through mistake could be rescinded on the ground that a transferee 
who acquires trust property without consideration takes it subject 
to the trust. 

When discretionary powers are given to cotrustees, neither can 
exercise them alone. In case of disagreement, the matter should be 
referred to the court.?* 


Principal and Income 


The 1957 legislature enacted the Uniform Principal and Income 
Act??® which made no great change in the existing case law, except 
as to stock dividends. In Will of Allis? the court held that the 
legislative enactment was applicable to trusts then in existence even 
though the new law reversed prior case law. The court said that 
the right of an income beneficiary to stock dividends paid by a 
corporation out of income, as enunciated by prior court decisions, 
was neither a contractual right under the Constitution nor a vested 
right by law and hence such stock dividends could be allocated to 
principal by legislative enactment.?"? 





™ 264 Wis. 146, 59 N.W.2d 241 (1953). 

= Will of Pettee, 266 Wis. 347, 63 N.W.2d 715 (1954). 

* Ibid. 

™" Now Wis. Star. Rees (1959). 

1 Wis.2d 509, 85 N.W.2d 500 (1957). 

Estate of Hoops, 272 Wis. 288, 75 N.W.2d 279 (1956). 

* Wis. StaT. § 231.40 (1959). 

™ 6 Wis.2d 1, 94 N.W.2d 226 (1959). See also Note, 1960 Wis. L. Rev. 135. 

2In so holding, Wisconsin adopted the Massachusetts rule (as opposed to 
the Pennsylvania rule which held that the Uniform Principal and Income Act 
could not be applied to preexisting trusts). 
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Trusts for Support 


Trusts are often used for support, but it is important that the 
testator be careful to state clearly whether the beneficiary is to 
obtain his entire support from the trust or only that part which 
he cannot obtain elsewhere. Thus, where a will provided that the 
widow was to receive all the income, plus principal if necessary, 
for her proper support in the judgment of the trustees, the court 
held that the trustees abused their discretion in taking into con- 
sideration her own property and the amounts she had previously 
received as trust income.?"* There was a dissenting opinion stating 
that the trustees should have been allowed to consider trust income 
over a twelve month period instead of the brief three month period 
of high expense. 

However, in Estate of Hoops*™* the court looked at the size of 
the trust in construing a will with substantially the same language, 
and held that testator must have intended the trustees to consider 
the widow’s other income.?** 


Spendthrift Trusts 


The general validity of spendthrift trusts was upheld by dictum 
in Estate of Austin.2"° However, the spendthrift clause is not an 
absolute bar. In Will of Walker?™’ the court held that a creditor 
who had furnished necessaries to the beneficiary of a spendthrift 
trust had an enforceable claim against the trust if he could show 
that the trustee had failed to provide the support required. How- 
ever, he could not recover from the trust upon a contract made 
with the spendthrift if he could not show that the trustee acquiesced 
in the agreement. 


Acceleration of Trust 


A trust may be accelerated when all interests of income bene- 
ficiaries and remaindermen are merged by operation of law.?"* Also, 
a widow’s election against a will accelerates the trust from which 
she is to receive income unless a contrary intent can be found in 





8 Will of Hafemann, 265 Wis. 641, 62 N.W.2d 561 (1954). 
272 Wis. 238, 75 N.W.2d 279 (1956). 
7® Such problems are likel —— materially as more and more income 


comes to widows (and chil me eg assets such as joint 
roperty, social security, pw remap an ion » profit-sharing plans, etc. 
r 258 Wis. 578 46 Niwa 861 (4851) 2 


"266 Wis. 134, 63 N.W2d 78 (1954). 
** Will of Solbrig, 7 Wis.2d 44, 96 N.W.2d 97 (1959). All were enemy aliens 
and their interests vested in the Attorney General. 
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the will.?”® Such a contrary intent was found in Will of Uihlein,2*° 
where the testator provided that the widow could dispose of the 
residue under a power exercisable by her will—ergo, the final dis- 
tribution could not be ascertained until after her death. 


Trust Investments 


Most of the changes in the field of trust investments came through 
legislation, but several additional guides were laid down by the 
supreme court. The first legislative change came in 1949 with the 
enactment of Chapter 205. It was the first authorization for invest- 
ment of trust funds in equities or common stocks and it permitted 
up to 35 percent of all amounts over $15,000 to be so invested. 
Chapters 164 and 228, Laws of 1953, further broadened the area 
of authorized investments, the former by authorizing purchase of 
life insurance and annuities and the latter by permitting a fiduciary 
to continue to hold equities despite their increase in value over the 
35 percent limit through market adjustments. 

Then in 1959 the legislature: completely discarded the legal 
qualifications and adopted the prudent man rule (subject to a 
50 percent maximum limitation on common stocks).?§1 

Meanwhile, the court was confronted with the problem of ap- 
plying statutory changes to existing trusts. In Will of Yates?*? it 
stated as dictum that a will limiting investments to those permitted 
by law meant those legal under the statutes effective at the time of 
making the investment. 


CONCLUSION 


It appears from the foregoing cases and statutory enactments that 
both the supreme court and legislature are highly cognizant of 
developments in legal concepts brought about by our changing 
social and economic systems. The bar and judiciary have been 
vigilant in proposing legislation, both remedial and innovating. 
Archaic and inequitable precedents are constantly being replaced. 

The State Board of County Judges, the Corporate Fiduciaries of 
Wisconsin and the Wisconsin Bar Association—Real Estate, Trust 
and Probate Section have been among the leaders, and a great deal 
of help has come from the law schools and some of the larger 
local bar associations. 





*® Will of Borchert, 259 Wis. 361, 48 N.W.2d 496 (1951). 

2 264 Wis. 362, 59 N.W.2d 641 (1953). 

1 Wis. STAT. §§ 320.01-.06 (1959). See also Note, 1960 Wis. L. Rev. 142. 
2959 Wis. 263, 48 N.W.2d 601 (1951). 
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These changes have been only piecemeal, however, and, except 
for the chapter on guardianships, no complete statutory revisions 
have been made in the fields of law discussed for many years. Lack 
of time of those interested and lack of funds to hire help have 
stymied such efforts. State and foundation funds are needed and 
will undoubtedly be sought in the near future. 

The next decade should prove even more interesting than the 
past one. Some of the questions here asked will be answered. 
Undoubtedly there will be new legislation in the field of dower, 
curtesy and homesteads. After the uniform court system is estab- 
lished the county courts will probably be given more authority. 
The increasing mobility of our population will require more ease 
in transferring trusts and guardianships from one jurisdiction to 
another. Growth of nonestate assets may bring about legislation 
to subject them to an equitable share of federal estate taxes, admin- 
istration expenses and debts (and perhaps to a widow's rights). 
Scientific developments in use of hone banks, eye banks and tooth 
banks may lead to a new concept of testamentary rights in dead 
bodies. 

Only one thing is certain—the next decade of change will raise 
as many or more questions as this review has propounded. 


























Comment 


CHANGES IN WISCONSIN ANNEXATION PROCEEDINGS 
AND REMEDIES 


INTRODUCTION 


After World War II rapid population growth and other factors 
created many problems for local government in Wisconsin and else- 
where. As rural areas became more urban, there was an increased 
demand for services which the rural form of local government could 
not efficiently provide. As cities and villages grew more congested, 
expansion became necessary to increase their tax base and plan 
their growth. In Wisconsin, these pressures resulted in increased 
municipal annexations and incorporations. 

Wisconsin’s annexations and incorporation statutes proved inade- 
quate under this increased use. The statutes required that the ma- 
jority of the residents in an area to be annexed or incorporated con- 
sent to such action, but they had no provisions to protect the inter- 
ests of the other residents of the same metropolitan area. Also, they 
were not well drafted and left several important questions unan- 
swered. This sometimes caused difficulties in the proceedings. 
These factors often led to bitter contests between neighboring 
municipalities or citizen groups and to long and costly litigation. 
To relieve this situation, the legislature recently made significant 
changes in both the annexation and incorporation statutes.* 

This Comment describes the present Wisconsin annexation pro- 
ceedings in light of the changes made in the annexation statutes, 
and makes several judgments concerning these proceedings. It also 
describes the present remedies available against annexation proceed- 
ings, remaining problems in the area, and a current proposal to 
change the annexation statutes further. The incorporation statutes 
are not discussed because they are reasonably complex and require 
separate examination. Several articles have examined annexation 
proceedings prior to the recent changes.? Therefore, greater empha- 





*For a description of the problem in Wisconsin see Report of the Interim 
Urban Problems Committee to the 1959 Wisconsin Legislature, ch. 1 (Jan. 1959). 

* Cutler, Characteristics of Land Required for Incorporation or ion of 
a Municipality, 1958 Wis. L. Rev. 6; Meldman, Annexation Under 62.07 Statutes, 
40 Marg. L. Rev. 199 (1956); Maruszewski, — ‘of Annexation as It 
Relates to the City of Milwaukee, 1952 Wis. L. 3 
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sis is devoted to the new statutory provisions and areas which 
have not been treated previously. 


NATURE OF THE ANNEXATION POWER 


Before examining Wisconsin’s annexation proceedings and the 
remedies against such proceedings, it is helpful to examine the 
nature of the annexation power. The power of a state to control 
the addition of territory to municipal corporations is relatively 
broad and unrestrained. It is part of the state’s inherent power to 
create, divide, and abolish municipal corporations within constitu- 
tional restrictions.* The Wisconsin court has recognized the state’s 
broad. power in this area since 1860. 


[T]he power of the legislature to enlarge, restrict, change, 
modify, control and repeal all merely public corporations is 
undoubted. They are established as part of the police [power] 
of the State and to meet the object of their creation must be 
subject to such changes as the exigencies of the times require.‘ 


Generally, this power is not possessed by municipalities them- 
selves, unless delegated to them by the state. In some states, home 
rule cities may annex territory on the basis of constitutional author- 
ity,® but in Wisconsin, as in most states, municipalities can only act 
according to legislative enactment.* Wisconsin has also followed 
the majority rule that exercise of the annexation power is a legis- 
lative function. This means that only the legislature can determine 
municipal boundaries or the conditions under which they may be 
altered.’ 

The only limitations on the exercise of. this broad power are 
state constitutional restrictions. The United States Supreme Court 
has made it clear that there are no federal questions involved in 
the use of the annexation power.’ The Court declared that. the 
amount of territory under the control of municipal corporations 
was “in the absolute discretion of the State” and that the State’s 
actions in this regard were “unrestrained by any provision of the 
Constitution of the United States.”® In Wisconsin, the constitution 
does not place many serious restrictions on the exercise of the 
annexation power. The only significant provision is the prohibition 





* RuyNE, MuNIcIPAL Law 27 (1957). 

* Town of Milwaukee v. City of Milwaukee, 12 hee 103 [93], 111 [100] (1860). 

* ANTIEAU, MUNICIPAL CorPORATION Law 29 (195) 

* Town of Wauwatosa v. City of Milwaukee, 266 Wis. 59, 62, N.W.2d 718 (1954). 

* City of Milwaukee v. Sewerage Comm'n, 268 Wis. 342, 67 N.W.2d 624 (1954); 
In re Village of North Milwaukee, 93 Wis. 616, 67 N.W. 1033 (1896). 

* Hunter v. City of Pittsburgh, 207 US. 161 (1907). 

*Id. at 178-79. 
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on special legislation amending municipal charters.‘° This provi- 
sion has been held to prohibit the legislature from passing special 
annexation laws affecting particular municipalities."* 

The nature of the annexation power explains the right of the 
legislature to prescribe the type of proceedings, It also explains 
how the legislature may change the annexation proceedings when 
this is deemed advisable. Note that the nature of the power does 
not prevent a state from placing restrictions on its exercise or per- 
mitting a wide scope of attacks on annexations. 


BACKGROUND AND SUMMARY OF THE CHANGES IN THE STATUTES 


Wisconsin passed its first general annexation statute in 1889.1? 
Prior to that time annexations were accomplished by the passage 
of special acts which applied only to particular municipalities. The 
general annexation statute provided for annexation of a territory 
on the petition of three-fourths of the electors, or if there were no 
electors, of the owners of the taxable property in the territory. 
Then, the governing body of the annexing municipality had to 
approve the annexation by the passage of an annexation ordinance. 
This statutory proceeding was later changed as to the number of. 
electors and property owners required to sign the petition, and it 
became section 62.07 of the statutes.1* Most annexation case law 
arose under this statute, which was the general method of annexa- 
tion until 1957.%* 

Because of the postwar pressures already described, the 1955 legis- 
lature ordered a study of the annexation and incorporation statutes 
by the Legislative Council. The Council recommended substantive 
changes in these statutes to the 1957 legislature.* This legislature 
failed to pass the major part of these recommendations; but it 
renumbered the annexation statute from section 62.07 to section 
66.021, eliminated most of the statute’s ambiguities, and added a 
new method of annexation by referendum.%* Under the new 
method, only 20 percent of the electors and the owners of 50 per- 
cent of the real property in the area to be annexed need petition 
the neighboring municipality for annexation. Then a referendum 





* Wis. Const. art. IV, § 31, { 9th. 

"State ex rel. City of Shawano v. Engel, 171 Wis. 299, 177 N.W. 38 (1920); 
Smith v. Sherry, 50 Wis. 210, 6 N.W. 561 (1880). 

* Wis. Laws 1889, ch. 326. 

* Wis. STAT. § 62.07 (1955). 

“For a detailed we ye the old annexation statutes see Meldman, supra 
note 2. 

“II Report of the Wisconsin Legislative Council 224 (1957). 

* Wis. Laws 1957, ch. 676. 
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is held, and if the results are favorable to annexation, the territory 
may be annexed by the municipality.” 

However, these 1957 changes were not sufficient to satisfy the 
demands for revision. Consequently, the 1959 legislative completely 
revised the incorporation and consolidation statutes and provided 
for administrative and judicial review of certain annexations.'* 
The legislature also added a third method of annexation by the 
creation of section 66.024.1° This statute allows the annexing 
municipality to start the proceedings, rather than the residents of 
the territory to be annexed. These changes left the annexation 
statutes in their present complex state. 


STATUTORY PROCEEDINGS FOR ANNEXATION 


The statutory proceedings for annexation are found in chapter 
66 of the statutes along with the proceedings for incorporation and 
consolidation. There are now three methods of annexation in Wis- 
consin: (1) direct annexation by petition under section 66.021, in 
which the proceedings are initiated by the residents of the territory 
to be annexed (which essentially is the old method under section 
62.07); (2) annexation by referendum under section 66.021, in which 
the proceedings also are initiated by the residents of the territory 
to be annexed; and (3) annexation by referendum under section 
66.024, in which the proceedings are initiated by the annexing 
municipality. In Wisconsin, a majority of the residents of the terri- 
tory being annexed must consent to the annexation. All of the 
above methods require such consent, either by signing an annexa- 
tion petition or voting for annexation in a referendum. 


Proceedings Under Section 66.021 
Initiation of Proceedings 


Both types of proceedings under section 66.021 are initiated by 
the publication of a notice of intention to circulate a petition for 
annexation by an elector or property owner in the area to be 
annexed, The notice must also contain a description of the territory 
to be annexed, the name of the city or village to which annexation 
is proposed, the name of the town or towns from which the territory 
will be detached, and the name of the person causing the petition 
to be circulated. That person must serve a copy of the notice and 





Wis. STAT. § 66.021 (2) (b) (1959). 
™ Wis. Laws 1959, ch. 261 §8. 
” Wis. Laws 1959, ch. 418. 
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a copy of a scale map of the territory on the clerks of each munici- 
pality”® to be affected within five days of the publication of the 
notice. For annexations within a metropolitan community,”* a copy 
of the notice and the scale map must also be mailed to the Director 
of the Planning Function in the Department of Resource Develop- 
ment.*2 


Petition for Annexation 


Not less than 10, nor more than 20 days after the publication of 
the notice, circulation of the petition must be begun. The petition 
for direct annexation must be signed by a majority of the electors 
and the owners of one-half the real property in the area to be 
annexed, or if no electors reside in the territory, just the owners 
of one-half the real property.”* A petition for annexation by referen- 
dum requires the signatures of only 20 percent of the electors, but 
still requires the signatures of the owners of one-half the real prop- 
erty. Signatures cannot be withdrawn from these petitions. The 
petitions must be filed with the clerk of the annexing city or village 
within six months of the publication date of the notice, or they 
will be void. 


Proceedings After Filing Petition 


Direct annexation. When a petition is one for direct annexation, 
the governing body of the municipality may accept the petition by 
passage of a resolution or an annexation ordinance. If the petition 
is accepted, the clerk of the annexing municipality must give notice 
of that fact to the clerk of the town from which territory will 
be detached, and to any other person who files a request for such 
notice. The annexing municipality’s governing board must adopt 
an ordinance for annexation no sooner than 20 days after the publi- 
cation of the notice of intention to circulate the petition and no 
later than 60 days after the petition is filed with the clerk. If the 





* Municipality, in this context, means both the annexing city or 
the town losing the territory. However, as used throughout the rest of this 
Comment, the term usually means just an incorporated , i.e., a city or village. 
™ For the definition of a metropolitan community see Wis. Stat. § 66.013 (c) 
(1959), and the text at note 29 infra. 

* Hereinafter this official will be referred to as the Se ae The present 
statutes are inconsistent as to his title. Sections 66.021 (11) (a) and i? of the 
annexation statutes refer to him as the State Director of 1 Planning. 
However, the incorporation and consolidation statutes and § 66.021 (11) (c) of 
the annexation statutes refer to him as in the text. Legislation is currently 
proposed which will make his title in the annexation statutes the same as in 
the other statutes. For the sake of consistency cm este ner aa yer 

™ Real property as used in the annexation statutes can usually be measured 
either in area or in assessed value. Wis. Stat. §§ 66.021 (2) (a), (b) (1959). 
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proposed annexation is within a metropolitan community, and the 
Director has determined that the annexation would be against the 
public interest, the governing board of the municipality must review 
the reasons for this determination before passing the annexation 
ordinance. And if the proposed annexation is. greater than one 
square mile in area, the municipality, after passing the ordinance, 
must immediately petition the circuit court for a determination 
that the annexation is in the public interest.’ 

Passage of the ordinance makes the direct annexation effective 
unless 20 percent of the electors of the territory being annexed file 
a petition with the clerk of the town from which the territory is 
being detached requesting a referendum on the annexation. This 
counterpetition must be filed within 30 days of the notice of the 
acceptance of the annexation petition. If such a petition is filed, 
the town must give notice of the referendum, and the town board 
must conduct it. If the vote is favorable to the annexation, the 
annexing municipality must pay the costs. But, if the vote is un- 
favorable, the town in which the territory is located must pay the 
costs, and all previous proceedings are void. 


Annexation by referendum. If the petition filed with the clerk 
of the annexing municipality is one for annexation by referendum, 
the governing board of the municipality may accept or reject the 
petition within 60 days.** If the petition is not expressly rejected, 
the clerk must notify the clerk of the town from which the terri- 
tory will be detached and other persons requesting such notice. As 
in the case of the counterpetition described above, the town clerk 
must then give notice of the referendum and the town board must 
conduct it. The annexing municipality is required to pay the costs 
of a favorable referendum. If the referendum is favorable to annexa- 
tion, the governing board must enact an annexation ordinance 
within 60 days of the receipt of the results of such a referendum. 
The annexation ordinance in both types of proceedings under_sec- 
tion 66.021 must be enacted by a two-thirds vote of the elected 
members of the annexing syoniaipality governing body. The re- 





™* The standard s lied by the court is the same as that used by the Director. 
See the text at 1 infra. 

Stee auevel the: pansiaive “may” is con . A literal reading of § 
66.021 (5) (a) indicates that even if no action is taken by the board, a referendum 
can be held. Also, § 66.021 (5) a gegen that passage of an annexation ordi- 
nance can constitute one one a petition for annexation. Therefore, the 


annexation ordinance can be passed before the referendum. In that case, the 
annexation would probably be effective upon the certification of the results of 
the referendum cole 4 

point, however. 


.021 (5) (d). There are no court decisions on this last 
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quirements for review by the governing body and the circuit court, 
before certain annexations are effective in the annexation by referen- 
dum proceeding, are the same as those in the direct annexation pro- 
ceeding. 

Proceedings Under Section 66.024 
Initiation of Proceedings 


Under this newly created section the proceedings are initiated by 
the annexing municipality, not by the residents of the territory to 
be annexed. The governing board of the municipality must first 
pass a resolution declaring its intention to petition the circuit court 
for an order for an annexation referendum. This resolution must 
be adopted by a two-thirds vote of the elected members”* of the 
governing board. The resolution must contain a description of the 
territory to be affected, and the name of the municipal official caus- 
ing it to be published. Then, within five days of the publication of 
the resolution, this official must serve a copy of the resolution and 
a scale map of the territory to be annexed on the clerk of the town 
from which the territory will be detached. 


Petition for Annexation 


No sooner than 30 nor later than 45 days after publication, peti- 
tion for annexation must be made to the circuit court. This petition 
must contain a certified copy of the resolution, the scale map, and 
an affidavit of the publication of the resolution. If the owners of 
more than one-half of the real property in the territory to be an- 
nexed sign a petition protesting the annexation,”’ and this petition 
is filed with the court before the hearing on the municipality's peti- 
tion, the court must deny the petition for a referendum. 


Proceedings After Filing Petition 


The court must hold a hearing on the annexing municipality's 
petition. If no sufficient counterpetition is filed and the court deter- 
mines that the petition complies with the statute, the court must 
order an annexation referendum.** The territory is annexed if the 





* The statute states that the resolution must be adopted i “two-thirds of 
the members-elect.” Wis. Stat. § 66.024 (1) @). ays This is understood to 
mean two-thirds of all the elected members of the governing board, not just 
those at the meeting. Interview with Mr. Lloyd Rooney, ent of Resource 
Development of ote sega in Madison, Wisconsin, Nov. 23, 1960. 

* Note that here the real property can only be measured in assessed value. 
Wis. Stat. § 66.024 (2) (a) (1959). 

* Section 66.024 (2) (b) —_— that the court shall hear all parties interested 
in the annexation, including the town losing the territory, and that these parties 








130 WISCONSIN LAW REVIEW [Vol. 1961 


referendum is favorable to annexation, and the annexation becomes 
effective on compliance with the filing and survey requirements 
under section 66.021 (8). 

As the statutes now stand, no provision is made in the proceedings 
under section 66.024 for the administrative and judicial review 
required of certain annexations under section 66.021. 


STATUTORY PROVISIONS FOR ADMINISTRATIVE AND JUDICIAL 
REVIEW OF ANNEXATIONS 


Section 66.021 (11), created by the 1959 legislature, requires ad- 
ministrative and judicial review of certain annexations. However, 
these review provisions do not apply to annexations under section 
66.024. Also, these review proceedings are separate from the legal 
remedies against annexation which have been established by case 
law. 


Annexations Within a Metropolitan Community 


Section 66.021 (11) (a) requires that a proposed annexation of 
territory within a metropolitan community be submitted to the 
Director of the Planning Function of the Department of Resource 
Development for a determination on whether the annexation is 
against the public interest.2* The annexation statutes do not define 
a metropolitan community, but the new incorporation statutes do. 
Section 66.013 (c) provides: 


‘Metropolitan community’ means the territory consisting of 
any | having a population of 25,000 or more, or any 2 incor- 
porated municipalities whose boundaries are within 5 miles of 
each other whose populations aggregate 25,000, plus all the 
contiguous area which has a population density of 100 persons 
or more per square mile, or which the director has determined 
on the basis of population trends and other pertinent facts will 
have a minimum density of 100 persons per square mile within 
3 years. 
This definition was probably meant to apply to annexation as well 
as incorporation proceedings because the annexation review pro- 
ceedings were enacted in the same bill that was intended to provide 





must be heard on any matter pertaining to the annexation. This seems to indi- 
cate that questions concerning the reasonableness of the annexation, as well as 
statutory compliance, can be raised at this hearing. Such an interpretation, 
however, would conflict with § 66.024 (4) (a), which states that the court must 
order a referendum if the description of the territory is correct and the provi- 
sions of § 66.024 are — with. This ambiguity in the annexation statutes 
also has not been resolved. 

* Note that the language in the statute is permissive. Thus, if the Director 
so chooses, he does not have to make a determination. 
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similar standards for all proceedings affecting municipal bounda- 
ries.°° 

The factors which the Director is to consider in making the 
public interest test are given in section 66.021 (11) (c). They are: 
(1) whether the governmental services for the area proposed to be 
annexed can be better furnished by the annexing municipality or 
some other contiguous municipality which has indicated a willing- 
ness to annex that territory; (2) the shape of the territory to be 
annexed; and (3) the homogeneity of the territory with the annex- 
ing municipality and other contiguous municipalities.*? However, 
the determination of the Director before the annexation ordinance 
is passed is only advisory, and the municipality may annex the terri- 
tory even if the determination is adverse.*? 


Annexations of One Square Mile or More 


For annexations of one square mile or more of territory, the 
circuit court of the same county as the annexing municipality must 
determine that the annexation is in the public interest. The court 
does not make this determination until all other necessary pro- 
ceedings have been completed, but it is required before the annexa- 
tion becomes effective. 

Immediately after the adoption of the annexation ordinance, the 
municipality must petition the circuit court for such a determina- 
tion and give notice of such a petition to the clerk of the town from 
which the territory is being detached. In making its determination, 
the court obtains an advisory report on this question from the 
Director based on the factors prescribed in the statute. The statute 
does not specify what weight the court must give to the Director’s 
determination, but in practice the courts may treat it with great 
respect as an expert opinion. The statute allows the town from 
which the territory is being detached and electors or property owners 
in the territory to intervene in the review proceedings by the trial 
court. 


REQUIREMENTS OF ANNEXABLE TERRITORY 


Territory which is being annexed must meet certain requirements. 





* Wis. Laws 1959, ch. 261. 

™ Homogeneity is not defined in the statute. Apparently, the Director is free 
to consider the similarities of land use, population density, and topography 
between the areas in making his determination. 

* According to the statute, this determination will be n again in those 
annexations of one or more square miles. Therefore, since the circuit court will 
peabonhy place great reliance on the Director’s determination, there seems to be 
ittle sense in continuing such proceedings if the Director determines in the first 
instance that the annexation is against the public interest. 
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The annexation statutes, in addition to prescribing the proceedings, 
state some of these requirements expressly, and the courts have 
inferred other requirements from the statutes. Unless the territory 
being annexed meets these requirements, the annexation may be 
attacked just as if the statutory proceedings were not being fol- 
lowed. 


In the past the physical characteristics required of annexable 
territory were not too limiting. The new review provisions may 
change that; in determining whether the annexation is in the public 
interest, the Director is supposed to consider “the shape of the 
proposed annexation and the homogeneity of the territory with the 
annexing village or city and any other contiguous village or city.”’* 
Therefore, physical characteristics will probably be more impor- 
tant in future determinations of the validity of annexations. 

The Wisconsin annexation statutes are worded so that only 
unincorporated territory under a town government can be annexed 
by a city or village. Territory in another municipality cannot be 
annexed unless it is first detached.** The annexation statute refers 
to “territory”; and, although no case has ever ruled on the point, 
this has been taken to mean that the territory being annexed must 
be only one tract of land, not several.*® 

A basic requirement specified in section 66.021 is that the terri- 
tory be “contiguous” to the annexing municipality. The previous 
statute required only that the territory be “adjacent to” the munici- 
pality, and this term had been construed to mean that the two 
had to at least come in physical contact, if only at the corners.*¢ 
One writer has stated that the new requirement of contiguity de- 
mands something more,*’ i.e., a continuous border, and the change 
in the wording of the statute lends support to this position. 

Annexations are not affected by local governmental boundaries, 
except those of another city or village. In Zwiefel v. City of Mil- 
waukee,** the court held that a city could annex territory lying in 
two or more towns. Another recent case held that an annexation 
could split a town into two separate parts.*® Also, an annexation can 





* Wis. STAT. § 66.021 (11) (c) (1959). 

“City of Wauwatosa v. City of Milwaukee, 180 Wis. 310, 192 N.W.2d 982 
(1923). See Wis. Stat. § 66.022 (1959). 

*% Maruszewski, supra note 2, at 628. 

* State ex rel. Badtke v. School Bd., 1 Wis.2d 208, 83 N.W.2d 724 (1957). 

* Cutler, supra note 2, at 31. 

* 188 Wis. 558, 206 N.W. 215 (1925). 

a _ of Blooming Grove v. City of Madison, 275 Wis. 328, 81 N:W.2d 713 
( 
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cross county lines.*° It should be noted, however, that annexations 
cannot change county lines or legislative district boundaries because 
this is solely a prerogative of the legislature.* 

The statutes do not prescribe any particular size or shape for 
annexable territory. Recent annexations indicated that there was 
no practical limit on the size of annexations under the old statutes.*? 
And in a recent case, the court said that the reasonableness of the 
shape of an annexation was still an open question.** The new re- 
view provisions seem particularly adapted to apply some restric- 
tions in this area, and they probably will prevent “shoestring”’ 
annexations in which the municipality reaches out to the desired 
territory by an irregularly shaped, narrow strip of land. 

The annexation statutes do not contain a specific population 
requirement as do those on incorporation and consolidation. How- 
ever, the test of “homogeneity” prescribed by the new statute seems 
to require similarity in population density, as well as other physical 
characteristics, between the territory being annexed and the annex- 
ing municipality. 

REMEDIES AGAINST ANNEXATION PROCEEDINGS 


From the previous description of the broad nature of the annexa- 
tion power it might seem that an individual would have great diffi- 
culty in attacking an exercise of the power. In some states that is 
true. In Wisconsin, however, because of the way the legislature has 
exercised the power by enacting statutes and the way the courts 
have interpreted the statutes, there are numerous ways in which 
annexation proceedings may be attacked. 


Statutory Provisions 


Unlike the old statute, the new statutes contain several remedies 
against annexation proceedings which can be used before the pro- 
ceedings are completed. Section 66.021 provides for a referendum 
in direct annexation proceedings if a petition, signed by 20 percent 
of the electors of the territory being annexed, requesting such a 
referendum is filed with the town clerk. Section 66.024 provides 
that if a counterpetition to the annexation proceedings under that 
statute is signed by a majority of the property owners and filed with 





“ Fish Creek Park Co. v. Village of Bayside, 274 Wis. 533, 80 N.W.2d 437 (1957). 

“Ibid. - 

© The V: of Brown Deer in Milwaukee County, with a population of less 
than 5000, in 1956 annexed one tract of 10.5 square miles. Cutler, supra note 2, 
at 31. 

* Town of Wauwatosa v. City of Milwaukee, 259 Wis. 56, 47 N.W.2d 442 (1951). 
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the court, the proceedings are defeated. That statute also requires 
the court to determine the validity of the municipality’s annexation 
petition before ordering the annexation referendum. Under section 
66.021 (11) (b), proceedings for an annexation of one square mile 
or more, the municipality must obtain a court determination that 
the annexation is in the public interest immediately after passing 
the annexation ordinance. The statutes expressly provide that resi- 
dents of the area being annexed and the towns losing the area can 
intervene in both these court proceedings. 

One statutory provision controls all attacks on annexations after 
the proceedings are completed and the annexation is effective. 


No action may be commenced after 60 days from the cana 
date of any annexation to contest the validi a thereof u 
any grounds whatsoever, whether denominated procedural or 
jurisdictional. The validity of any annexation shall, 60 days 
after the effective date thereof, be conclusively established and 
may not be attacked collaterally or otherwise questioned. 


This statute of limitations on attacks on annexations applies to the 
proceedings under section 66.024 as well as those under section 
66.021. 


Grounds for Attacking Annexations 


There are three possible grounds upon which an annexation 
may be attacked: (1) constitutionality, (2) compliance with statu- 
tory requirements, and (3) reasonableness. These objections may 
be raised in an action brought after the annexation is effective, or 
if the annexation is one which requires judicial review, the objec- 
tions may be raised in the required judicial proceedings.** 

There is some general authority that an attack on an annexa- 
tion should be based on the violation of a constitutional provision 
to be successful.“* In Wisconsin, however, very few successful at- 
tacks have been made on this basis,** and the most recent attack of 
this type failed.** Probable reasons for this are the lack of consti- 

“ Wis. Stat. § 66.021 (10) (a) (1959). 

“As to the judicial review under § 66.024, see note 28 supra. Section 


66.021 (11) (0) ides that residents of territory being annexed and the town 
from which being detached may intervene in the judicial review of annexa- 





tions under § 66.021. There is no reason why all ible to the 
pereadls: mae Be not be raised at that time. 2c atone 

“62 CJS. Mun. pga ot ek (1949). 

“In re Village of North Milwaukee, supra note 7; Smith v. Sherry, supra note 


11. 
“In Fish Creek Park Co. v. Village of Bayside, su note 40, an annexation 
Sa ee it was not uncon- 
tutional. : 
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tutional provisions specifically dealing with annexation and the 
general trend of decisions giving the legislature wide discretion in 
this area. One possible constitutional basis of attack is that the 
judicial review provisions of the new statutes require a court to 
make a determination which is one for legislative discretion. In 
the case of In re Village of North Milwaukee,** the Wisconsin court 
held an annexation statute invalid on that basis. Under the new 
statute, however, the court does not make a de novo determination 
of the merits of the annexation as it did in the North Milwaukee 
case, but reviews the determination of the Director. Also, the 
statute provides specific criteria to apply in determining whether 
annexation is in the public interest. These provisions seem to pre- 
serve the judicial fact finding nature of the court proceedings.*° 

The rule is well established that the parties initiating annexation 
proceedings and the annexing municipality must strictly comply 
with the annexation statutes.51 Failure to so comply allows the 
annexation to be invalidated when it is attacked. A provision of 
section 66.021 makes it clear, however, that failure by the town 
officials to comply with the statute in the performance of their 
duties in annexation proceedings, such as conducting a referendum, 
will not invalidate the annexation." 

In reviewing proceedings up to this time, the Wisconsin court 
has distinguished between “procedural” and “jurisdictional” errors 
in complying with the statute and held that the statute of limitations 
on attacks only operated to bar attacks based on the “procedural” 
type of error after the period had run.** This distinction was based 
on the concept of proceedings void ab initio because jurisdiction 
had never been validly acquired, and those in which the errors 
were made after jurisdiction was validly acquired. This fine dis- 
tinction will be disregarded in future cases, however, for the new 
statute of limitations provides that no attack can be made on an 
annexation after 60 days based “upon any grounds whatsoever, 
whether denominated procedural or jurisdictional.’** This may 
seem quite harsh; but since the general rule is against private at- 
tacks on annexations,® the legislature has the power to limit the 
time in which these attacks may be taken. Other states have held 





“93 Wis. 616, 67 N.W. 1033 (1896). 

See Report, supra note 1, at 13. 

™ See, ¢.g., Donohue v. Village of Fox Point, 275 Wis. 182, 81 N.W.2d 521 

(1957); Town of Wauwatosa v. City of Milwaukee, supra note 43. _ 

* Wis. Stat. § 66.021 (5) (1959). 

® Town of Brookfield v. City of Brookfield, 274 Wis. 638, 80 N -W2d 800 (1957). 
* Wis. Stat. § 66.021 (10 (@) fo. 

® Annot., 18 A.L.R.2d 1 (1951); Annot., 18 AL.R.2d°1279, 1281 (1950). 
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that statutes limiting such attacks are valid as matters of legislative 
discretion.** 

The requirement that an annexation in Wisconsin must be 
“reasonable” is a new one. Before 1957, the court had upheld the 
annexation of agricultural lands at least twice without discussing 
the problem.** Then, in Town of Brookfield v. City of Brookfield,* 
the court established a “rule of reason.” The court said: 


1 cugeaar ys involving the reasonable suitability, and adapta- 
ility and the reasonable necessity for the proper growth, de- 
velopment, and welfare of a city are material and relevant in 
reviewing annexation proceedings.*® 
The court noted here that the lands involved were selling at prices 
which were uneconomical if they were to be used for farming pur- 
poses, and it recognized the need for developing urban areas to be 
properly zoned and platted before they were completely built up. 
The test provided by the court was not as detailed as that used in 
some other states,*° but the court made it clear that some test was 
to be applied. There is a possibility in those annexations in which 
there is no prior administrative or judicial review that the courts 
may apply the public interest test on their own initiative. They 
could do this on the theory that the statutes declare public policy 
in the matter, and, therefore, should be followed by the courts. It 
might be argued, however, that by expressly providing for the appli- 
cation of this test to major annexations, the legislature showed an 
intent that the test not be applied to minor ones. In the Brookfield 
case the court cautioned judicial self-restraint in invalidating 
annexations on the grounds of “unreasonableness.” It stated that 
the determination of the merits of the annexations was to be made 
first by the municipality and only overruled by the courts if it 
proved “arbitrary and capricious” or an “abuse of discretion.”* 


Methods of Attacking Completed Annexation Proceedings 


The majority rule in American jurisdictions is that when annexa- 
tion proceedings have been completed, the annexation can only be 





Sacramento Municipal Util. Dist. v. All Parties and Persons, 6 Cal. 2d 197, 
57 P.2d 506 (1936); People ex rel. Swindell v. City of Los les, 93 Cal. A) 
- “1948 (1928); Edwards v. Town of Ponchatoula, 213 La. 116, 34 So. 

be ae ‘of emg v. oy A of acon - e - ay at aS. 909 

; Town of Wilson v. Sheboygan, is. 483, -W. 312 (1939). 
¢ 24 he 80 N.W.2d 800 (1957). _— 
at 


® Ruyne, Municipat Law $5 (1957). 
™ See note 58 supra, at 646, 80 N.W.2d at 804. 
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attacked directly by a quo warranto action brought in the name of 
the state.*? This rule bars direct and collateral attacks on the 
validity of the annexation by private individuals. The theory on 
which this rule is based is that of de facto municipal existence— 
that the alteration of the boundaries of a municipal corporation 
is a corporate reorganization of the state. Under this view, only 
the state has standing to question the validity of such an act by one 
of its corporate parts. 

Wisconsin, however, never considered this theory in relation to 
annexation proceedings; and thus, rejected the rule based upon it. 
In the 1910 case of Lutien v. City of Kewaunee,®* suit was brought 
in equity to enjoin the levy of taxes under an annexation by a resi- 
dent of the territory that had been annexed. In regard to whether 
the remedy used was proper, the court said: 


[T}his suit is to restrain unauthorized action of municipal offi- 
cers especially injurious to the plaintiff and his class and there 
is no other adequate remedy. Certiorari would not reach the 
question of the number of electors and landowners in the 
annexed district. Quo warranto is manifestly inappropriate, 
and, in short, the remedy is in equity, as amply shown by the 
foregoing authorities. 

Recently, another type of remedy was declared proper to attack 
annexation proceedings in Wisconsin. In Town of Blooming Grove 
v. City of Madison,* an annexation was attacked by means of an 
action for a declaratory judgment. The petitioners contended that 
the annexation ordinance was invalid and sought to enjoin its use. 
The court upheld the use of declaratory relief. Therefore, declara- 
tory judgment actions are also proper methods for attacking annexa- 
tion proceedings. 


Who May Attack Completed Annexation Proceedings 


The Wisconsin rule regarding parties who may attack completed 
annexation proceedings is liberal in comparison with those states 
following the theory of de facto municipal existence. The rule was 
established in the Lutien case that an annexation could be attacked 
in equity by the electors or property owners of the territory being 
annexed. There also is some authority for the view that a resident 
of the annexing municipality, or an officer thereof, can bring such 





® RHYNE, MUNICIPAL Law 38 (1957). 
@ 143 Wis. 242, 126 N.W. 662 (1910). 


“Td. at 245, 126 N.W. at 663-64. 
* 275 Wis. 328, 81 N.W.2d 713 (1957). 
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an action, but no case has ever ruled specifically on that point. 
Presumably, no private person other than a member of one of these 
groups would have sufficient interest in an annexation to be able 
to attack it. 

As regards the town from which territory is being detached, the 
Wisconsin court first held that the town did not have sufficient 
standing to attack the annexation.** The result of that case was 
changed, however, by the enactment of section 66.029, which pro- 
vides that the town is an interested party in such proceedings with 
sufficient standing to test their validity. This statute has been up- 
held,®* and towns now may bring actions to attack annexations both 
in equity and for declaratory relief. 


ProposED NEw METHOD OF ANNEXATION PROCEEDING 


The present annexation statutes require a Wisconsin munici- 
pality to obtain the consent of the residents of an area before 
annexing it. This requirement has allowed residents of an area to 
prevent annexation of the area even when the annexation was 
necessary to the orderly growth of the municipality and the whole 
metropolitan area. To solve this problem, the Legislative Council 
has drafted a new method of annexation® which will be proposed 
to the 1961 legislature. 

Under this proposal, a municipality could annex an area without 
the prior consent of a majority of the residents. Such an annexation, 
however, would have to meet strict requirements to insure that it 
was in the public interest. The proposed annexation proceeding 
would be essentially this: The municipality would initiate the 
proceeding by passing a resolution indicating its intention to annex 
a particular area. Then, after publishing the resolution and noti- 
fying the town in which the area was located, the municipality 
would submit the resolution to the Director. The Director would 
apply certain specific tests to determine if the proposed annexation 
was in the public interest. These tests would be much more strin- 
gent than those under the present statutes and would consider the 
effect of the annexation on the metropolitan area. In making his 
determination, the Director could alter the boundaries of the pro- 
posed annexation if he thought that was in the public interest. If 
interested parties objected to the tentative determination, or if the 





“In re Village of Mosinee, 177 Wis. 74, 187 N.W. 688 (1922). 

* Ibid. 

* Town of Madison v. City of Madison, 269 Wis. 609, 70 N.W.2d 249 (1955). 

“ Proposed Bill LRL 116 (Second Draft) Gen. Sess. 1961, on file at the Legis- 
lative Reference Library, State Capitol, Madison, Wisconsin. 
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Director altered the proposed boundaries, a hearing on the annexa- 
tion would be held at which all interested parties could appear. 
After the hearing, the Director could make his final determination, 
and if it was favorable to the annexation, the municipality would 
make the annexation effective by passing an annexation ordinance. 
The present statute of limitations on attacks on annexations’ 
would apply to those proceedings, but the determination of the 
Director would be final unless a court action contesting it was 
brought within 30 days of the time it was made. In such an action, 
the determination would have the same effect as that of an adminis- 
trative agency and could not be overruled unless the court found 
that it was “unsupported by substantial evidence in view of the 
entire record as submitted. .. .”” 

The bill drafted by the Legislative Council would also prevent 
municipalities from only annexing territory when such action is in 
their own self-interest. The bill would amend the present statutes 
to compel a municipality to annex an area if the residents of the 
area desired annexation and the Director determined that the 
annexation would be in the public interest. The proceedings in 
such an annexation would be the same as those just described, after 
a majority of the residents of the area had indicated a desire for 
the annexation. 


CONCLUSION 


The changes made in the Wisconsin annexation statutes have 
alleviated some of the problems caused by rapid population growth 
and the resulting pressures for municipal expansion. The general 
trend of these changes is to make it easier for municipalities to 
annex territory, but to insure that the annexation will benefit the 
territory being annexed and the neighboring area, as well as the 
annexing municipality. Individuals in the territory being annexed 
and towns having such territory detached are permitted wide scope 
in attacking annexations, but the time allowed for such attacks has 
been shortened. 

However, several problems still remain. Sometimes residents of a 
territory have blocked annexation of the territory even when such 
annexation was in the public interest. Nothing can be done to pre- 
vent such action under the present statutes. The annexation statutes 
are very complex and inconsistent in certain areas. Such a condition 
has probably added unnecessarily to the difficulty in accomplishing 





® Wis. STAT. § 66.021 (10) (1959). a 
™ Wis. Stat. i 227.20 (1) (d) (1959). 
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annexations and made them more susceptible to attack. Another 
problem, which has not been discussed in this Comment, is that 
created by section 40.035 of the statutes."* That provision has caused 
great controversy because, unless amended, it will result in unin- 
corporated areas being attached to cities for school purposes only. 
Cities strongly object to this on the ground that such attachments 
would increase present tax inequities. 

Despite these problems, the situation in Wisconsin is a hopeful 
one. The basic issue in this area is whether the state will control 
the growth of metropolitan areas to insure their orderly develop- 
ment and thus benefit the majority of citizens. The recent actions 
of the legislature show that it is aware of this issue. Enactment of 
further legislation such as the proposed new method of annexation 
could solve the remaining problems and aid orderly metropolitan 
growth. 


Joer J. Rasin 





™ Created by Wis. Laws 1959, ch. 563. 











Notes 


SALES—UNIFORM SALES ACT—FURNISHING OF FOOD 
BY A RESTAURANT IS A SALE—In a recent case, Betehia v. 
Cape Cod Corp.,' the Wisconsin Supreme Court held that the fur- 
nishing of food by a restaurant to a patron, when the food is paid 
for and consumed on the premises, is a sale within the scope of the 
Uniform Sales Act.? Plaintiff, a patron of defendant restaurant, 
ordered a chicken sandwich, bit into it, and swallowed a small 
chicken bone. In the process of elimination the bone became lodged 
in the rectal area of the plaintiff and caused lacerations and infec- 
tion, which necessitated surgery. Plaintiff based his right to recover 
on (1) negligence, (2) breach of warranty, and (3) violation of Wis- 
consin’s pure food statute.* Defendant's demurrer to the complaint 
was sustained by the trial court. The supreme court reversed the 
trial court and held that plaintiff had stated a cause of action for 
breach of warranty and negligence.* 


The Problem and Its Development 


The Uniform Sales Act does not say which exchange transactions 
are sales within its scope. Thus, the courts decide which transac- 
tions are sales. Whether the furnishing of food by a restaurant is 
a sale is important because of the remedy available to a patron 
injured by the food. If the furnishing of food is a sale, there are 
implied warranties of quality in regard to the food.* Then, if the 
food fails to meet these required standards of quality, and a patron 





110 Wis.2d 323, 103 N.W.2d 64 (1960). 

* Wis. Stat. §§ 121.01-.79 (1959). Neither the parties nor the trial court denied 
that a sale occurred within the scope of the Uniform Sales Act, but the supreme 
court deemed it necessary to rule on the matter as it previously had been unde- 
cided in Wisconsin. See note 16 infra. 

? Wis. Stat. § 97.25 (1959). For the relevant provisions of this statute see note 
27 infra. 

*The question of whether the facts alleged in the complaint constituted a 
violation of Wis. Stat. § 97.25 (1959) (Adulteration of Drugs and Food) was 
not briefed by the parties on appeal, and the court did not decide the — 
bility of the statute. The court went on to decide that the presence of a 
bone in a chicken sandwich could form the basis of an action for breach of 
implied warranty of fitness for a particular purpose under Wis. Stat. § 121.15 (1) 

1959). 
OO The pertinent provisions of the act are as follows: “A sale of is an 
agreement whereby the seller transfers the wert in goods to the buyer for a 
consideration called the price.” Wis. Stat. § 121.01 (2) (1959). “ ‘Sale’ includes 
a bargain and sale as well as a sale and delivery.” Wis. Stat. § 121.76(1) (1959). 
* Wis. Stat. § 121.15 (1959). 
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is injured, the Act provides him with an action for breach of war- 
ranty." However, if the furnishing of food is not a sale, the injured 
patron, unless he has the advantage of a negligence per se action 
for violation of a pure food statute,’ must sue for negligence. A 
suit for negligence by an injured patron involves serious problems 
of proof.* Thus a court, in deciding whether food furnished is a 
sale, is influenced by the policy consideration of whether it is desir- 
able to make it easier for an injured patron to recover from the 
restaurateur.’® 

The roots of the problem go back to the 17th century English 
innkeeper.“ In an early case, the English court, inquiring whether 
an innkeeper was a “trader” within the provisions of a bankruptcy 
statute, held that an innkeeper who furnishes food to his guests 
does not sell the food; he “utters his provision.”** The court said 
that an innkeeper supplies various services to his guest for one 
lump sum payment. Thus, since the food is not paid for separately, 
it is incidental to the other services; and the essence of the trans- 
action is not a sale but a service. 

Consistent with this English precedent, a minority of the courts 
in the United States have held that food furnished by a restaurant 
to a patron is not a sale.** Thus, in these jurisdictions a patron 
injured by food cannot sue for breach of warranty. The reasoning 
of the Connecticut Supreme Court in Merrill v. Hodson“ repre- 
sents the rationale of this rule. In this case the court drew an anal- 





* Wis. Stat. ot hats 121.69, .70 (1959). 

* See note 27 infra. 

* See note 26 infra. 

”In Perlmutter v. Beth David Hosp., 308 N.Y. 100, 123 N.E.2d 792 i ane 
hospital patient was injured as a result of transfusion of impure bl 
hospital. The patient, alleging the hospital had sold the blood to her, a for 
breach of warranty under the Uniform Sales Act. The New York tere of 


Appeals said that a sale had not occurred, thus denying the patient the t to 
sue for breach of warranty. The court was influenced by the policy ° 
tion of whether it is desirable to make it easier for a patient to recover from a 
hospital. 


‘ “For a discussion of this English nd see DICKERSON, Propucts LIA 
BILITY AND THE Foop Consumer, 159-69 (1951); am Perkins, Unwholesome Food 
asa Source of Liability, 5 lowa L. Butt. 86, png 
v. Pratt, Cro. Car. 549, 550, 79 Eng. Rep. (1640). See also 

maar Flint, 12 Mod. 255, ha L- 3 1303 (1699). Sr a crbteal ansiyels at 
the distinction between “utter” see DICKERSON, id. at 160-62. 

* The minority view is denoted the Connecticut-New Jersey rule (although 
the designation is a misnomer due to a statutory iment in Connecticut, 
note 17 infra) and is the leading cases of Merrill v. Hodson, 88 


‘a9 $14, 91 Atl. 688. (914) and N y v. Childs Co., 103 N.J.L. 464, 135 Atl. 805 
a See also Yeo v. Pig & Whistle Sandwich Shops, Inc., 83 Ga. App. 91, 62 
S.E.2d 668 (1950). Further citations can be found in Annot. 7 A 1027, 
1054-55 (1 
“88 Coan. $14, 91 Atl. 533 (1914). 
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ogy between an innkeeper and a restaurateur, and said that food 
furnished a patron by a restaurant is incidental to other services. 
The court reasoned that when a patron enters a restaurant and is 
served food, he only has a license to eat as much of the food as is 
necessary to satisfy his hunger; any food left over belongs to the 
restaurant. As a result, title to the food never passes to the patron; 
therefore, there is not a sale. Because the actual food consumed is 
destroyed in the process of acquisition, nothing remains in which 
title can pass; thus, even this food is not sold. 

The majority rule in the United States is represented by a Massa- 
chusetts case, Friend v. Childs Dining Hall Co.,> which held that 
food furnished by a restaurant to a patron is a sale within the Uni- 
form Sales Act, and that a patron injured by food may sue for 
breach of warranty. The court based its decision on policy grounds, 
and reasoned that because the restaurateur is in the best position 
to guard against unwholesome food, he should impliedly warrant 
its quality. 

In Wisconsin, the liability of a-.restaurant for furnishing un- 
wholesome food was considered in two cases** prior to the Betehia 
case, but the issue of whether the transaction is a sale was not 
decided. 


Legislation Affecting the Problem 


Two states which adopted the Uniform Sales Act have amended 
the Act expressly to provide that food furnished by a restaurant 
to a patron is a sale."* The Uniform Commercial Code also rejects 
the minority rule.** The Code expressly provides that food fur- 
nished by a restaurant to a patron is a sale, and that the restaurateur 
impliedly warrants its merchantability. If the food is not of mer- 
chantable quality, the injured patron may sue for breach of war- 
ranty.?° 

Reasoning and Scope of Decision in Betehia 


The opinion in the Betehia case criticizes the minority rule and 





*231 Mass. 65, 120 N.E. 407 (1918). The majority Massachusetts-New York 
ute teenpenenaed by the Friend case and Temple v. Keeler, 238 N.Y. 344, 144 
N.E. 635 (1924). For a recent holdi Zorinsky v. American Legion, Omaha 
Post No. 1, 163 Neb. 212, 79 NW.ad 178 ( (1956). For further citations see Annot., 
7 A.L.R.2d 1027, 1032-34 (194 

“ Doherty v. S. S. K Co., 227 Wis. 661, 278 N.W. 437 (1938); Prinsen v. 
Russos, 194 Wis. 142, 215 N.W. 905 (1927). 

ae popes: § 94(1) (Supp. 1960), and Conn. GEN. Start. 


2161¢ (Su 

' See Offital Co ae to Untrorm CoMMERCIAL Cone § 2-314. 
¥ one CoMMERCIAL Cope § 2-314. 
*® UNIFORM COMMERCIAL Cope $§ 2-714, 2-715. 
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rejects it as outmoded and unrealistic when applied to modern 
restaurant-patron transactions. The court dispensed with the argu- 
ment that service is the essence of the restaurant-patron transaction 
by stating that food is the primary object of the transaction, and 
that preparation and service of the food are incidental to its sale. 
The decision also states that title to the food passes to the patron 
as soon as it is put on the table. The court attempted to foreclose 
future difficulties concerning the manner in which food is furnished, 
or the character of the establishment furnishing the food, when it 
stated: “The sales theory applies whether one is eating a la carte, 
table d’hote, in a restaurant or in a cafeteria, automat or drive-in, 
and whether the food is eaten ‘on or off the premises.’”’*t 


Policy Considerations 


The decision in the Betehia case, to allow a suit for breach of 
warranty by an injured restaurant patron, is a policy judgment. 
The Uniform Sales Act provides the court with a medium for imple- 
menting its policy and also a legal basis for justifying its value 
judgment.?? To determine the desirability of the court’s decision 
it is mecessary to consider the conflicting interests involved.** A 
restaurant patron has three basic interests: First, he does not want 
to be served unwholesome food; second, if he is served unwholesome 
food and is injured, he wants to be adequately compensated; third, 
he wants restaurant prices to be reasonable. On the other hand, 
the restaurateur’s basic interest is to be able to operate his business 
profitably and not be subjected to the cost and publicity of un- 
founded nuisance suits. 

If a patron injured by unwholesome food may sue for breach of 
warranty, and thus avoid the difficult burden of proving negligence, 
it will be easier for him to recover. This increases the possibility 
of unfounded lawsuits which would shift unwarranted costs to the 
restaurateur. But the following considerations should be balanced 
against this possibility:** 





* 10 Wis.2d 323, 327, 103 N.W.2d 64, 66 (1960). 

* For a discussion of a court’s imposin posing. ublic policy through the medium of 
sales law see Voip, Sates § 6 (2d ed. 1 5. Comment, 1960 Wis. L. Rev. 294, 
303-06; and Note, 40 Cornett L.Q. 803 (1955). It might be questioned whether 
it is necessary to rationalize the imposition of warranty liability on a sales 
theory. It has been suggested that warranties can be imposed in transactions 
other than sales. See Voxp, id. at § 94; and 1 WILLISTON, SALES § sae (rev. ed. 
1948). A federal court in Cushing v. Rodman, 65 App.D.C. 258 F.2d 864 
(1936), allowed a restaurant patron injured by food to sue for breach of war- 
ranty on purely policy | = 

For a discussion of the interests involved see Cushing v. Rodman, id.; and 
DICKERSON, op. cit. supra note 11, at 8-12. 
* For a discussion of the policy arguments see Cushing v. Rodman, supra note 
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(1) The imposition of warranty liability should encourage the 
restaurateur to prevent the furnishing of unwholesome food. He is 
in the best position to ensure the quality of the food during its 
selection, preparation and service. Conversely, the patron has little 
or no chance to ensure the quality of the food. 

(2) The alternative remedies available to an injured patron do not 
provide him reasonably good opportunities to be compensated.** 
If an injured patron sues for negligence, it will be very difficult for 
him to prove the specific acts of negligence necessary to establish a 
prima facie case. This is because evidence of the alleged negligence 
is not readily accessible to the patron.** The benefit of a negligence 
per se action, for violation of a pure food statute, may not be avail- 
able to an injured patron because the particular defect in the food 
which causes the injury may not come within the scope of the 
statute.?" 


22; DICKERSON, op. cit. supra note 11, at 169-70, 233-84; VoLD, op. cit. supra note 
22, at § 94; and WILLIsToON, a cit. supra note 22. 

* On the remedies available to an injured patron see Note, 14 Notre DAME 
Law. 318 (1939); and Note, 20 Minn. L. Rev. 3h7 (1936). 

* Since the patron is ordinarily not present when the restaurateur selects and 
prepares the , it would be extremely difficult for the patron to prove that 
the restaurateur failed to exercise the requisite degree of care during these opera- 
tions. A possible assist to a patron in getting to the jury in a gence action 
is the doctrine of res ipsa loquitur. But as a dependable method of 
compensation for an injured patron, that device is inadequate for two reasons: 
(1) A court will not instruct on res ipsa loquitur if the necessary elements are not 

resent; and (2) even if the circumstances warrant an instruction on res ipsa 
oquitur, the jury is not required to draw any inference of negligence. See Ryan 
v. Zweck-Wollenberg Co., 266 Wis. 630, 64 N.W.2d 226 (1954). 

™ For instance, from the wording of the Wisconsin pure statute it is not 
clear whether a chicken bone in a chicken sandwich would constitute adulterated 
food: 


“ (1) ADULTERATION. No shall sell any . . . food which is adulterated. 
(2) Foop.. A food is adulterated: (a) If any substance or substances. have 
been mixed with it, so as to lower or depreciate or injuriously affect its 
strength, quality or purity. .. . 

(c) If any valuable or necessary ingredient has been wholly or in part 
abstracted from it, or if it is below that standard of quality, strength or 
purity represented to the purchaser or consumer... . 

(h) If it bears or contains any added substance or ingredient which is 
poisonous, injurious or deleterious to health, or any deleterious substance 
not a necessary ingredient in its manufacture; provided that: 

1. When the substance is not an added substance, the food is not adulter- 
ated if the quality of such substance does not ordinarily render it injurious to 
health. .. .” Wis. Stat. § 97.25 (1959). 

The statute itself does not provide any civil remedy for a violation. The Wis- 
consin court has not yet said what effect a violation of the statute will have in a 
civil action for damages. But the court has said that the violation of a statute 
prohibiting the sale of adulterated animal feed is srararnse se in a civil 
action for damages. See Metz v. Medford Fur Foods, Inc., 4 Wis.2d 96, 90 N.W.2d 
106 (1958); McA v. Lowe, 259 Wis. 463, 49 N.W.2d 487 (1951). Undoubtedly, 
the court will give the same effect to the pure food statute. Com: Doherty v. 
S. S. Kresge Co., supra note 16, in which the Wisconsin court held that a viola- 
tion of the Minnesota pure food statute was negligence per se in a civil action 


for damages. 
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(3) The restaurateur is in a better position than the patron to 
endure the costs of injuries caused by unwholesome food. He may 
distribute the cost by adjusting his prices, or he may purchase 
insurance.** 

(4) The restaurateur is in an occupation that affects public health 
and safety, and the patron does not have the opportunity to protect 
himself. Therefore, the restaurateur should be held to a higher 
degree of responsibility than ordinary care. 

Thus, when the conflicting interests are considered in the light 
of the policy factors, the advantages of allowing an injured patron 
to sue for breach of warranty outweigh the disadvantages. There- 
fore, it appears that the decision in the Betehia case, allowing an 
injured patron to sue for breach of warranty, is desirable. It repre- 
sents an important advance in the civil protection of the restaurant 
patron from unwholesome food. 

However, while the rule of the Betehia case is intended to make 
it easier for a restaurant patron to recover, this effect will be sub- 
stantially diluted in Wisconsin. This is because in Wisconsin there 
is not an implied warranty of quality unless there is privity of 
contract between the party who makes the warranty and the person 
who is injured; and there is not privity of contract unless the person 
who is injured paid for the goods which were warranted.** There- 
fore, unless the injured restaurant patron paid for the food, he will 
not be able to sue for breach of warranty; and the policy in favor of 
making it easier for him to recover, by allowing an action for breach 
of warranty, will be thwarted.*° 

Tuomas D. ZILAvy 





* See Arnold, Products Liability Insurance, 1957 Wis. L. Rev. 429. 

* In Prinsen v. Russos, supra note 16, a restaurant patron was injured by food 
NE ies The court denied the injured patron the right 
to sue for breach of warranty and said: 

“To assert a right . . . based u a breach of warranty . . . it is neces- 
sary that the required elements a contract be present. The express lan- 
do the statute [relating to a warranty of fitness for a 

; now Wis. SrarT. 121.15(1) (1959)] ... makes the rule. 
appli ble as between buyer and seller, and . . is not intended to create 
bility of the seller towards any B ergy outside of [that] . . . limited 
contractual relationship. . . . Unless be privity of contract . . . there 
Seater arn See eet ee Id. at 145, 215 N.W. 
at 
For a recent statement of this Wd 15,500 (188) 
v. Ammerman, 7 Wis.2d 149, 157, 98 495, 500 (1959). 

* A New York court was faced with problems in a recent case, but the 
court was able to find privity and, cuaateel © a breach of warranty action was 

ble. In Conklin v. Hotel Waldorf Astoria Corp., 5 Misc2d 496, 161 

¥S.2d 205 (1957), a restaurant aoe injured by unwholesome food which 
was paid for by a t restaurant resisted the patron's suit for 
Casall el ecieiaanty Gn Gio qeuelid Gtk thane wes Go pubtey of ceansaee Gnebene 
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PROCEDURE—SUMMARY JUDGMENT—PROPER TIME 
FOR THE MOTION—In Kennedy-Ingalls Corp. v. Meissner,’ an 
action for breach of warranty arising from the sale of a defective 
industrial apron, the intervening plaintiff? filed a complaint against 
the defendant manufacturer. Defendant demurred to the com- 
plaint; but before the court ruled on the demurrer, the intervenor 
moved for summary judgment. The trial court denied the inter- 
venor’s motion and overruled defendant’s demurrer.’ The inter- 
vening plaintiff appealed from the order denying its motion for 
summary judgment. The Wisconsin Supreme Court upheld the 
order on the ground that “a motion for summary judgment is pre- 
mature when the court has pending before it a demurrer and the 
party against whom the motion is made is not in default in serving 
his complaint or answer.” 

Thus, the court said that plaintiff's motion for summary judg- 
ment was premature because the court had not ruled on defendant's 
demurrer. This Note suggests that the decision is undesirable be- 
cause it unnecessarily limits the trial court’s discretion, thereby 
encouraging dilatory pleading. 

The Wisconsin summary judgment statute’ does not specify the 





them. The court rejected this argument and said that the contract relation 
between the patron and the restaurant existed before the bill was paid, i.e., an 
implied contract for sale was formed when the pztron ordered the and the 
restaurant accepted the order; and the implied warranties attached at that time. 
Payment of the check was said to be a private arrangement, having no effect on 
the existing contract. The court dame stated ‘eens the warranty action could have 
been maintained on a third part grey dems es Unirorm COMMERCIAL 
Cope handles the privity moh ond . the following mann 
“A seller’s warranty whether express or implied oman to any natural 
who is in the famil parity 1 oat buyer or who is a guest in 
his home if it is reasonab — that such person may use, consume 
or be affected by the pave is injured in person by breach of the 
warranty.” UNnirorMm CoMMERCIAL Cope § 2-318. 
*8 Wis.2d 126, 98 N.W. 2d 386 (1959). 
* The intervenor sought to assert its right of subrogation to a portion of an 
injured employee's claim against defendant. The t to intervene was upheld 
in Kennedy-Ingalls Corp. v. Meissner, 5 Wis.2d 100, 92 N.W.2d 247 daa 
* The trial court's mmr tie based upon = belief the 
Kennedy-Ingalls Corp. v. M su note 2, com e 
new wi. this Gallet umedihd eonmeives in the fern een Aree Se = 
Corp. v. Meissner, supra note 1, at 132, 98 N.W.2d at 390. 
‘Id. at 133, 98 N.W.2d at 389. 
* Wis. Stat. § 270.635 (1959), which provides in part: 
_“ (1) Summary ju 5 camp Ol apasned an pocket te @ie cotta tn. any 


judgment may be entered in favor of either party ge 
oO dies of any person who has meee Pere 
facts, including documents or copier thereof, as if the 


eaten is by the plaintiff, establish his cause of action sufficiently to entitle 
- him to j end. Mf ost bihalt of the Gitiasiont och eutaetatery toma, 
including Se ee ee ee ee 


defenses are sufficient to defeat the plaintiff, together with the affidavit of 
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proper time for making the motion. Although a prior decision held 
premature a motion for summary judgment made prior to the filing 
of the complaint,‘ the precise question presented in Kennedy-Ingalls 
had never been treated." 

The court seems to have based the Kennedy-Ingalls decision upon 
what it deemed to be the reasons for summary judgment procedure. 
But the reasons the court enumerates do not support its conclusion. 
The court stated that the summary judgment statute was enacted 
“to avoid unnecessary delay or protracted delay in cases where there 
can be no issue of fact for trial.”* That is, the purpose of summary 
judgment is “primarily to discourage dilatory pleading,” but “it is 
not meant to cut off the statutory right to plead.”® 

However, because the reason for summary judgment is to dis- 
courage dilatory pleading, the trial court should have the discretion 
to grant summary judgment even if a demurrer is pending.’° To 
impose a time limitation upon the motion would allow increased 
opportunity for delay in cases where the demurrer is used as a 
delaying device. Under the rule the Wisconsin court has adopted 
in Kennedy-Ingalls, the defendant may demur simply to delay the 
proceeding; and the plaintiff is precluded from moving for summary 
judgment until the court disposes of the demurrer." 





the moving party, either that he believes that there is no defense to the 
action or that action has no merit (as the case may be) unless the 
opposing party shall, by affidavit or other proof, show facts which the court 
shall deem cient to entitle him to a trial... .” 

* McKenzie v. Clear Lake Union F. H. S. Dist., 252 Wis. 327, 31 N.W.2d 526 
(1948). 

: However, in Monroe County Fin. Co. v. Thomas, 243 Wis. 568, 11 N.W.2d 
190 (1943), the court — a plaintiff's motion for summary judgment made 
before the answer, but did not expressly treat the time question. 

* Kennedy-Ingalls Corp. v. Meissner, supra note 1, at 133, 98 N.W.2d at 389. 

* Ibid. 

*” Summary Eocene is designed to avoid delay due to the in tion of 
unfounded, , or frivolous pleadings. M lin v. Malnar, 237 Wis. 492, 
495, 297 N.W. 370, $71 (1941). 

“It is not clear what the federal courts would do in this situation. According 
to Fep. R. Civ. P. 56 (a), the motion for ny gp Am ia may be made at any 
time after the expiration of twenty days from commencement of the action; 
pine cme ig sp Bema mae enpees Fp nee A nwt lyncetimennn i: anne 
requirement is inoperative. But may the plaintiff move for summary judgment 
prior to the expiration of the twenty days if the defendant has made a motion 
to dismiss? Apparently the question not been litigated; but the better answer 
seems to be that the motion for summary judgment would be proper. The reason 
for the twenty day requirement is to give defendant “an ty to secure 
counsel and determine a course of action.” Revisor’s Note, Fep. R. Civ. P. 56 (a). 
day period] by moving for summary jodgment there is no rewon why a claimant 
da i moving for summary t no reason a t 
rae sat thke Sereatided classecites ioe oneunery’ t . 6 Moose, 
FepeRAL Practice § 56.07, at 2044 (2d ed. 1953). , if defendant has 
moved to dismiss, he has secured counsel and has determi a course of action. 


Therefore, plaintiff's motion for summary judgment should be proper. 
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The court was concerned that the motion for summary judgment 
would be used to cut off the statutory right to plead. Apparently, 
this means a defendant has a right either to answer or to demur; 
and this right should not be taken away by summary judgment. But 
this means the defendant has a right to be dilatory; he may use the 
demurrer to delay the proceeding, which is precisely what summary 
judgment was designed to prevent.’ The concern that the motion 
for summary judgment may be used to cut off the statutory right 
to plead is not justified because the statute penalizes a movant when 
the motion is made in bad faith or for delay.** Thus, it is unlikely 
that summary judgment will be used unless the movant believes 
that there is a genuine basis for his motion.** Furthermore, the fact 
that the judge will hear the motion does not mean that it will be 
granted. The defendant will have an opportunity to oppose the 
motion by filing a counter affidavit, and his rights will not be 
prejudiced. 

It would seem, therefore, that the Wisconsin rule is undesirably 
inflexible.** It would be more practical to give the trial judge dis- 
cretion to hear the motion for summary judgment, even though a 
demurrer is pending. Then, if he suspects that the demurrer is 
dilatory, he may dispose of the case summarily, unhampered by 
procedural technicality—thus fulfilling the purpose of summary 
judgment. Or, if the motion for summary judgment is made in bad 
faith or for delay, the judge may penalize the movant. 

RICHARD L. VERKLER 





u“The pu of providing for summary judgments is to avoid delay and 
to cut down frequent contributions to injustice which proceed from techni- 
calities of Picaing and practice.” Sullivan v. State, 213 Wis. 185, 195, 251 N.W. 
251, 255 (193 

*™ Wis. STAT. rn (5) (1959): 

“Should it appear to the satisfaction of the court at any time that any of 
the affidavits presented pursuant to this rule are presented in oS faith or 
solely for the purpose of delay, the court may with order the party 

npn g them to pay the other party double motion costs and the amount 
of the yn neath expenses which the filing of the affidavits caused him to 
incur. This subsection shall not be construed as abridging or modifying any 
other power of the court.” 

“It would seem that where a demurrer has been in as a dela 
device the cutting off of the statuto: me right to plead would not be prejudi 
since summary judgment is designed to deny this right in such instances to 
avoid injustice to the other party. 

“Summary judgment — in a number of other jurisdictions is free 
from such a restriction as the Wisconsin court im For example, the Illinois 
statute provides: “. . . any time after the te party has appeared or after 
the time within which he is required to appear has re a Mh rs me may 
move ... for a summary nro yr eal - in his favor. . Itt. ANN. STAT. 
ch. 110, $57 (1) (Smith-Hu 
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TAXATION—INHERITANCE AND GIFT TAXES ON JOINT 
BANK ACCOUNTS—For some time there has been doubt con- 
cerning the application of the Wisconsin inheritance tax statutes 
to joint bank accounts at the death of one of the joint tenants. 
Section 72.01 (6) specifically provides that joint bank accounts are 
taxed at a fraction of their value as joint tenancies upon the death 
of a depositor.1_ However, section 72.01 (3) (b) taxes all transfers 
intended to take effect in possession or enjoyment at or after the 
death of the grantor at their full value. The question raised by 
these provisions is whether the inheritance tax should be levied on 
a fraction of the value of the joint account under subsection (6) 
or on the full value under subsection (3) (b). The Wisconsin court 
answered this question in Estate of Simonson, and also decided 
that deposits into joint accounts could be taxed as transfers in con- 
templation of death.t The decision, however, raises another prob- 
lem which it does not solve. 


Mr. Simonson’s estate included bank deposits and government 
bonds valued at $226,858.09 which were held by the decedent and 
his wife as joint tenants. The decedent had placed $93,826.15 of 
that amount into the joint tenancy during the two years prior to 
his death. The State contended that the full amount was subject 
to the inheritance tax because it represented a transfer intended 
to take effect at the decedent’s death. The State further contended 
that, in any event, the deposits within the two years prior to death 
were fully taxable as gifts made in contemplation of death. The 





* Wis. STAT. § 72.01 (6) (1959): 
Mags verano dS on - is deposited in banks or other institutions 
jtarles int the joint names of two or more persone and payable to 

either of the survivors, upon the death of one of such persons the right of 


the surviv . « joint tenant to the immediate ownershi A penn 
som and enjoyment of such property shall be deemed transfer one- 


“Wa Stan. § 7201.) () 1959): 
“When a transier is property, made without an adequate and full con- 
sideration in money or money's worth . . . intended to take effect in pos- 


of the grantor of a material part of his estate, or in the nature of a 
final disposition or distribution thereof, and without an adequate and full 
consideration in money or money’s worth, shall, unless shown to the con- 
trary, be deemed to have been made in contemplation of death ... .” 
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widow claimed that since all the funds were in a joint account, 
only one-half their value was subject to taxation. The court held 
that section 72.01 (6) precludes taxation of joint bank accounts. as 
transfers to take effect at death. However, the court also held that 
transfers made in contemplation of death are to be taxed at their 
full value even if they take the form of joint tenancies. Therefore, 
Mrs. Simonson was required to pay inheritance tax on ali of the 
$93,826.15 (deposited within the two years prior to her husband's 
death) and on one-half of the $133,031.94 (which was deposited 
prior to that period). 

The court recognized that the problem was solely one of statutory 
construction. It reasoned that even though the language of sub- 
section (3) (b) apparently includes all deposits into joint accounts 
in which the donor has an interest, the subsequent enactment of 
subsection (6) evinced the legislative intention that it should govern 
the taxation of these deposits. Therefore, the court concluded that 
the operation of subsection (6) precludes subsection (3) (b) from 
applying to joint bank accounts.5 However, this reasoning does 
not apply to subsection (3) (a), which imposes the inheritance tax 
on all transfers made without consideration during the two years 
prior to the death of the donor.‘ The court found that subsection 
(3) (a) does not always conflict with subsection (6) because it only 
applies to those deposits made by the decedent within two years of 
his death. Thus, the full value of deposits made within that two 
year period is subject to the tax under this subsection.’ 

The Simonson decision placed new emphasis on a potential “loop- 
hole” in the Wisconsin gift and inheritance tax statutes. Generally, 
transfers made without consideration into the joint names of the 
donor and another are irrevocable and, therefore, taxable as gifts 
of one-half the value of the property. Each tenant then owns an 
undivided one-half interest in the property. At the death of either 
joint tenant the survivor pays inheritance tax on one-half the value 
of the property under subsection (6). The result is that all property 
which passed without consideration is subjected to either the gift 
or inheritance tax statutes. However, transfers to jointly owned 
United States Government bonds or joint bank accounts are not 
irrevocable because the donor can request payment on the bonds 





* Estate of Simonson, 11 Wis.2d 84, 88, 104 N.W.2d 134, 136 GSD. 
* The statute creates a rebuttable presumption that a transfer within- the two 
ears prior tp the death. of the doner So suede Fr Gevngennt Skeree See 
Wis. St Stat. § 72.01 (3) (a) (1959), supra note 4. - . 
* See otate of Simonson, supra note 5, at 92, 104 N W2d at-738. 
* Department of Taxation v. Berry, 258 Wis. 544, 46.N.W.2d°757 .(195})... 
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or withdraw funds from the joint account without the donee’s 
signature. Therefore, the original transfer into those joint tenan- 
cies is not subject to the gift tax.*° Then, if the donor does not die 
within two years of the transfer but does predecease the donee, the 
donee will only pay an inheritance tax on one-half the value of the 
transfer, and the remaining one-half of the gift passes tax free. If 
the donor does not survive the deposit by two years, it will be pre- 
sumed to have been a gift made in contemplation of death and will 
be taxed at its full value.** However, if the donor survives his 
intended beneficiary he will have to pay inheritance tax on one- 
half the value of his own deposits.’ 

One of the bases for this situation is Department of Taxation v. 
Berry,"* which held that deposits into joint accounts are revocable 
and therefore not subject to the gift tax. In the Simonson decision 
the court intimated that it might reverse the holding in the Berry 
case and allow the imposition of the gift tax at the time of the 
original transfer. The court found an “inconsistency”* between 
the Berry case and Estate of Schley.1* The Schley case held that the 
right to withdraw does not allow a depositor to defeat the interest 
of his joint tenant by withdrawing the funds from the joint account 
and depositing them in his own name. This decision would seem 
to make joints interests in bank accounts irrevocable. The court 
noted this inconsistency, but unfortunately did not say what it 
would do if faced with a gift tax question on joint bank accounts. 
Unless the court reverses the position taken in the Berry case, this 
means for avoiding the gift tax will continue to exist. 

Not all joint accounts are affected by the Simonson decision. The 
court narrowed the application of the rule, that joint accounts are 
not to be taxed as transfers to take effect at death, to deposits “ . 
in the joint names of decedent and another, payable to either or 
the survivor, with the intention that each should have the right 
to withdraw at will before or after the death of the other.” 
Therefore, the donor’s intention to share the right to withdraw is 





* Effiand, Estate Planning: Co-Ownership, 1958 Wis. L. Rev. 507, 514. 
* See Department of Taxation v. Berry, ere pe om 8. 


™ See Wis. Star. Boe (3) (a) b mae jon ca 

® Estate of Hounsell, 252 Wis. 1 ‘od 203° (1948). See also Note, 1950 
Wis. L. Rev. 567. ae andl cata avoid this occurrence by the selection 
of a donee with a greater life expectancy than his own Since the joint 
oa dames fart is little likelihood that the can 
be avoided in 

-™ 258 Wis. 544, 46 N.W.2d 757 (1951). 

* See Estate of Simonson, supra note 5, at 90, 104 N.W.2d at 137. 


* 271 Wis. 74, 72 N.W2d 76 (1955). 
* See Estate of Simonson, supra note 5, at 91, 104 N.W.2d at 187. 
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the foundation of the decision. In the absence of this intention, 
the joint account can be taxed at its full value as a transfer intended 
to take effect at death.” 

Thus, while clarifying the disputed interpretation of subsections 
(6) and (3) (b), the Simonson decision emphasized a collateral issue, 
the potential “loophole.” Although the court made it clear that it 
would not use the present tax provisions to reach the untaxed por- 
tions of joint accounts, that result could be attained by other means. 
For example, subsection (6) could be replaced by a statute adopting 
the federal treatment of joint accounts.** The federal estate tax 
includes in the taxable estate all funds held in joint accounts by 
the deceased and another “except such part thereof as may be shown 
to have originally belonged to such other person.’”*® This amend- 
ment would place the burden of keeping records on all persons 
holding property jointly, but would be an equitable solution to 
the problem.*° 

Another possible solution would be for the court or the legis- 
lature to reverse the Berry decision and impose the gift tax on 
deposits into joint bank accounts. However, this change would 
place a tax burden on husband and wife joint accounts, which gener- 
ally are devices for family financial management rather than tax 
avoidance. Perhaps the best solution would be a legislative change 
in the gift tax to include deposits into joint accounts but exempt 
those deposits made into joint accounts in which the only tenants 
are husband and wife. 

RicHarp D. SILBERMAN 





TAXATION—RETIREMENT PLANS—ELECTION UNDER 
JOINT AND SURVIVOR OPTION—In a recent case, Estate of 
Stone,’ the Wisconsin Supreme Court held that a decedent's election 
of a joint and survivor annuity under a retirement plan subjected 
the annuity received by his wife to the inheritance tax. The dece- 
dent’s employer had established the retirement plan and financed 
it by a trust fund. The company retained the right to alter or ter- 





* See Wis. Stat. § 72.01 (3) (b) (1959), supra note 2. 

* The Wisconsin Department of Taxation submitted a bill to the 1959 legis- 
lature which would have affected this result. 944A Wis. Legis. (1959). 

* Int. Rev. Cove oF 1954, § 2040. 

» Also, it would have the very desirable effect of unifying the federal and 
Wisconsin treatment of joint accounts. 

210 Wis.2d 467, 103 N.W.2d 663 (1960). 
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minate the plan. In this event the amount paid would not revert 
to the company, but would be distributed to the beneficiaries 
according to specified priorities. As an option to the life annuity 
payable upon retirement, an employee could elect a reduced annuity 
for his life, which, upon his death, would be paid to his wife for 
life. The decedent had exercised this option. The supreme court 
held this election a transfer of property to take effect in possession 
or enjoyment after the death of the donor. Thus, the wife’s annuity 
was subject to an inheritance tax under section 72.01 (3) (b) of the 
Wisconsin statutes.? 


The Problem 


To be subject to taxation under section 72.01 (3) (b), the election 
by the decedent must have been a “transfer of property.” Therefore, 
there are two questions: First, was there a transfer? and second, if 
there was a transfer, was it a transfer of property? 


Transfer 


By exercising the option the decedent reduced his own benefits 
and provided benefits for his wife if she survived him. Thus, the 
decedent reduced his own interest and created an interest in his 
wife; this, the court held, was a transfer.* 

The court had some difficulty in determining that this was a 
transfer because of its previous holding in Estate of Sweet.* In that 
case, the decedent’s wife also received a life annuity after the dece- 
dent’s death, but the court held that there was no transfer because 
there had been no option.’ The annuities to Mr. Sweet and his 
wife were prescribed by law, and she got her annuity irrespective 
of Mr. Sweet's desires. 


Property 


The court held that the transfer was of “property.” The company 





*In Wisconsin, there is no specific provision dealing with taxation of survivor 
borer — retirement plans as there is in federal law. See Int. Rev. Cope OF 
Ne all courts agree; ¢.g., Dimock v. Corwin, 19 F. Supp. 56 (E.D.N.Y. 193 

aff'd on another point, 99 F.2d 799 (2d Cir. 1938), ‘afre. : 306 US. 363 (1939). 
The contrary argument is that the wife’s benefits are not the result of a transfer 
but the result of the fact that decedent’s death ended his annuity, and this 
wwe about the new ao een the wife and the company. 

0 Wis. 256, 70 N.W.2d 645 (1955). 

* The Sweet case could also be interpreted as holding that there was no transfer 
because the beneficiary had — ae | gare — prior to her husband’s 
death. This was because the benefi cadens by law and could not 
be . Arguably, the Stone roomy is subject ~er a ae interpretation 
because Mr. Stone’s only choice for contingent amautennt was his wife. 
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made its contributions directly to a trust fund from which the retire- 
ment benefits were paid. If the company terminated the plan, as it 
had a right to do, the trust fund would not revert to the company. 
It would go to the beneficiaries under a system of priorities: First, 
to employees who had already retired; second, to employees who 
had reached retirement age but had not retired; and third, to all 
other eligible employees. However, Mr. Stone did not have a vested 
interest because he had contributed nothing and, at the time of his 
death, had not retired. Thus, if the company had terminated the 
plan, it is unlikely that he would have received anything. There- 
fore, the problem was whether the decedent could transfer an 
interest in property even though he did not have a vested interest. 

The federal and most state authorities* hold that ‘‘a prerequisite 
to estate taxation is the possession by the employee of a ‘vested,’ 
i.e. indefeasible right prior to his death.”? Under this view, Mr. 
Stone did not have a property interest because he did not have a 
vested right. 

However, Wisconsin has adopted the minority view,* under which 
an employee need not have a vested right in order for there to be 
a transfer of property.® If the decedent has a defeasible interest, 
as opposed to a mere expectancy, that is sufficient for taxation. An 
expectancy is distinguished from a defeasible interest on the basis 
of the remoteness of the contingency which will defeat the interest. 
Where the defeat of the decedent’s interest is very unlikely, the 
interest is more than a mere expectancy—it is a defeasible interest. 
Thus, although the company had a right to alter or terminate the 
annuity program, the court said it was unlikely it would do so; and 
because this was unlikely, the decedent had a defeasible property 
interest which he transferred to his wife. 





* For example, see Commissioner v. Twogood’s Estate, 194 F.2d 627 (2d Cir. 
1952); Dim v. Corwin, supra note 3; Burke Estate, 85 Pa. D. & C. 56 (Pa. 
Orphans’ Ct. 1953), confirmed by the full court, 85 Pa. D. & C. 65, CCH Inu. 
& Girt Tax Rep. STATE, BEGINNING 1950, {J 17,779, 17,781 (1953). 

* Note, 48 Cotum. L. Rev. 393, 395 (1948). For example, in Dimock v. Corwin, 
supra note 3, the court did not allow the taxation of a death benefit because the 
company had the right to withdraw or modify the annuity plan, and the named 
beneficiary could die first. The justification for this theory is that the decedent's 
interest could neither have been levied upon nor men es ; 

* The minority view is well stated by the Supreme rt of Errors of Connecti- 
cut in the case of Dolak v. Sullivan, 145 Conn. 497, 144 A.2d 312 (1958). 

* This view is based on the notion that there is a contractual obligation on 
the part of the company, the consideration for which is the decedent's work; 
and the obligation exists at the decedent’s death because the power to terminate 
has not been exercised. 

* Because of the decision in this case, the annuitant has the problem of paying 
the tax in one payment before a substantial part of the inheritance has been 
received. But this is similar to the common situation in which the inheritance 
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Effect of the Stone Case 


When the Stone and Sweet cases are considered together, it is 
clear that there will not be a tax on the amount which the wife 
receives if the plan does not give the husband an option. There- 
fore, employers will adopt retirement plans in which their employees 
have no option, and inheritance taxes will be avoided on the annuity 
which the wife secures when her husband dies. However, perhaps 
the Wisconsin Supreme Court will adopt the dissenting view in the 
Sweet case. In this dissent Justice Currie contended that even if the 
plan provides that the annuitant’s wife receive the annuity, and thus 
does not give the annuitant an option, there is a transfer of property 
to the wife simply because the employee joined a company which 
has such a program. By working for the company he makes a 
transfer."* 

It is also possible that the legislature will change the result of the 
Stone case. In 1957 and 1959, bills specifically taxing survivorship 
annuities were introduced in the Wisconsin Legislature,’* but were 
not enacted. Rejection of these bills, contrary to the view taken by 
the court,"* may have indicated a legislative intent not to tax sur- 
vivorship annuities. If this were true, then disapproval of the Stone 
decision could motivate the legislature to enact a law specifically 
exempting survivorship annuities from taxation. Such action by 
the legislature would be consistent with the preferred position 
which Wisconsin statutes give to retirement plans." 

Rosert M. KaMM 





PROBATE—EXONERATION OF PROPERTY FROM SE- 
CURED CLAIMS—lIn Estate of Budd' the Wisconsin Supreme 


is a life estate. For the means by which the tax on a life estate may be collected 
see the confi decisions in Estate of Allen, ae 102 (1943), 





* Bill No. 380A Wis. Legis. (1957); asi No. 944A Wis. Ba 

* In discussing es eae 
may have indicated approval of the decisions in the Seal enteandhetcene at 
Stevens, 266 Wis. 331, 63 N.W.2d 732 (1954 ee latter case a bonus was 
after the decedent's death. There was no agreement to pay this bonus. 
“Aion cheanpia, oon Wht ny arabe i 71.01 @) (6) (1959) which provides 

™ For see Wis. Stat (3) (e) ¢( for 
income tax treatment of employee's ~ 9. Wis. Stat. § 272.18(31) (1 pro- 
vides eo an interest in an emp trust is exem: execution and 
certain other So Stat. § “7204 (6) (1958) exes — interests in certain 


blic employee 
Pel wand 248, aes N.Whd S08 358 (1980). 
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Court introduced the doctrine of exoneration into Wisconsin law. 
Testatrix devised a parcel of realty to her husband, made several 
legacies and bequests, and left the residue of her estate to nieces 
and nephews. The bulk of the residue consisted of realty which 
was sold under an express power of sale. At the time the will was 
executed there was a mortgage on the property specifically devised 
to the husband. This mortgage was a personal obligation of the 
testatrix. After testatrix’s death, her husband brought an action to 
compel the executor to exonerate his specific devise at the expense 
of the residuary property. The county court ruled against the hus- 
band, the specific devisee, and he appealed to the Wisconsin Su- 
preme Court. 

The supreme court found that testatrix did not clearly express 
an intent to make the devise either subject to or free from the 
mortgage, and applied the common law presumption of intention 
to exonerate. Thus, because nothing was found in the will to rebut 
the presumption, the realty was exonerated. 


Doctrine of Exoneration 


The common law rule creates a rebuttable presumption of an 
intention to exonerate when the intention of the testator is not 
clearly expressed. Thus, if specifically devised or bequeathed prop- 
erty is encumbered at testator’s death, the specific devisee or legatee 
may, unless a contrary intent appears, have the encumbrance satis- 
fied out of testator’s personal assets.? A prerequisite to the operation 
of the doctrine is that the debt which the encumbrance secures 
must be a personal obligation of the decedent.* 





24 Pace, WILLS § 1486, at 296 (lifetime ed.); 97 C.J.S. Wills § 1316 (b) (1) 
(1957). No single rationale can explain the origin of this doctrine. 
“By the time most legal doctrines reach a hoary age, they have acquired 
several standard rationalizations which have in common only their vulner- 
ability to historical and analytical attack. Such is the case of the doctrine 
of exoneration of specific property left subject to an incumbrance. 
classical explanation is that inasmuch as the personal estate has benefited 
from the creation of the debt, it ought to bear the burden of discharging 
the debt. Yet this does not justify exoneration in cases of a vendor’s or a 
materialman’s lien, or of property pledged for the benefit of 
nor would it entitle the devisee to exoneration out of lands descended. 


z 


The second theory invokes a construction of the will, reading in an implied 
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Because testator’s intention is the determinative factor, an express 
direction in his will to devise or bequeath either subject to* or free 
from® encumbrances will be followed. An intent not to exonerate 
may be inferred from the will itself and, in the view of some courts, 
from the circumstances surrounding the will. Such an intent 
has been most clearly inferred from the nature of the disposition 
of the property which would have to be used for the exoneration. 
If the exoneration would abate or defeat specific devises or legacies, 
the presumption of intention to exonerate is rebutted." 

The preference for specific gifts is based upon the common law 
notion that a testator first specifically provides for those persons 
who are the primary objects of his bounty, and then distributes the 
residue. This is not true today in cases where specific gifts are tokens 
to friends, distant relatives and charities, and the residue is left to 
close members of the tamily. 

At the time the doctrine was being applied in England, land was 
not liable for the payment of debts. Therefore, residuary devises 
could not be used for purposes of exoneration.* Today, land is 
liable for debts and the better view is probably to allow exoneration 
at the expense of residuary realty,® as well as residuary personalty. 
However, even residuary legacies are not liable for exoneration 
when to do so would make them meaningless.”° Also, general lega- 
cies are subject to use in the exoneration of a specific devise or 


legacy.™? 
Conclusion 
The Budd case is important because it introduced the doctrine 


*Hessig v. Hessig’s Guardian, 131 Ky. 514, 115 S.W. 748 (1909); O'Neill's 
Estate, 266 Pa. 9, 109 Atl. 526 comm. 

* Equitable Trust Ce. v. Delaware Trust Co., 30 Del. Ch. 348, 61 A2d 529 
(Ch.- 1948); Will of Mann, 179 Wis. 66, 190 N.W. 830 (1922). A devise “out- 
right” has been held not to be a clear expression of an intention to exonerate. 





* Goodfellow v. Newton, bane! ee 
* In re. Tunison’s Estate, 75 F. Supp. 573 (D.D.C. 1948). -In re Estate of Miller, 
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of exoneration into Wisconsin law. Although this is the first time 
the doctrine has been invoked in Wisconsin, it has been the subject 
of much litigation in other states.** Because the doctrine is subject 
to refinements** which give rise to much litigation, some states have 
abolished it entirely and enacted legislation requiring a direct 
expression of an intent to exonerate in order to free the property.** 

Another reason for its abolition in some jurisdictions is that the 
presumption of an intention to exonerate is not realistic when the 
property is encumbered at the date of execution of the will. In that 
situation most testators would probably value their gift at its net 
value, i.e., asset minus encumbrance. Therefore, a requirement of 
an expression of an intent to exonerate is not unreasonable when 
testator is aware of the encumbrance. 

If the property was unencumbered at the time the will was exe- 
cuted, the common law presumption is consistent with the testator’s 
probable intent because testator’s apparent intent was to give the 
entire asset to the specific devisee or legatee. In this situation the 
later encumbering of the property cannot be said to be a partial 
revocation of the will nor a partial ademption of the gift.** Usually, 
when a testator encumbers property he does not intend to part with 
it, but merely to mortgage it as security. Thus, the specific devisee 
or legatee should receive the benefit of exoneration in this situation, 
unless a contrary intent can be inferred. 

Missouri enacted a statute which favors exoneration if the prop- 
erty was unencumbered at the date of the will and opposes it if the 
property was encumbered at that date.%* This is the better rule, 
and a statute adopting such a rule for Wisconsin would be desirable. 


Howarp A. Davis 





* See Comment, 40 Harv. L. Rev. 630, 632 (1927). 

" E.g., one of the major objections to the doctrine is that the creditor’s non- 
claim statute is not a bar to the devisee or legatee coming in and clai 
exoneration. Smith v. Kibbe, 104 Kan. 159, 178 Pac. 427, 5 A.L.R. 483 (1919). 
‘The Wisconsin Court in the Budd case stated that it was not important tha t the 
devisee did not file a claim for exoneration. 

oon e.g., Mass. ANN. Laws ch. 191, § 23 (1955); N.Y. Decep. Est. Law § 20 

personalty); N.Y. Rear Prop. Law § 250 (realty); Pa. Strat. ANN. tit. 20, 
jrieo. .14 (12) (1950). For a list of cases discussing these statutes see 4 Pace, 

ILLS § 1491, at 308 (lifetime ed.). MopEL PRrosaTe Cope § 189 (Simes 1946) 
also advocates this posi tion at ‘least insofar as the property is encumbered by 
a mortgage. 

*2 Jarman, Witts 2035 (6th ed. 1910). Ademption does not occur because 
the property is still in the hands of the testator. 


-* Mo. Rev. Stat. § 474.450 (2). (Supp. 1957). 
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PROCEDURE—FEDERAL RULE 41 (a)—VOLUNTARY DIS- 
MISSAL OF LESS THAN ALL DEFENDANTS—Rule 41 (a) (1) 
of the Federal Rules of Civil Procedure provides that a plaintiff 
may voluntarily dismiss an action by filing a notice of dismissal 
before the adverse party serves an answer or motion for summary 
judgment. Otherwise, rule 41 (a) (2) requires a plaintiff to obtain 
a court order to dismiss an action. 

The federal courts have disagreed on whether this rule permits a 
dismissal as to less than all defendants. In Harvey Aluminum, Inc. 
v. American Cyanamid Co.,? the Second Circuit Court of Appeals 
stated that under 41 (a) a plaintiff could not dismiss less than all 
defendants. This interpretation of the rule has been accepted in 
several other decisions.* Other courts, however, have allowed dis- 
missal of less than all defendants under 41 (a),* thereby establishing 
a definite split of authority. 

The recent decision of Broadway & Ninety-Sixth St. Realty Corp. 
v. Loew’s Inc.,5 decided by a second circuit district court, specifically 
questioned the Harvey interpretation of rule 41 (a). Certain defen- 
dants, having settled with plaintiffs, moved for dismissal of plain- 
tiffs’ complaint against them.* However, the moving parties did not 





*Fep. R. Civ. P. 41 (a) states: 

“(1) By Plaintiff; By Stipulation. Subject to the provisions of Rules 23 (c), 
of Rule 66, and of any statute of the United States, an action may be dis- 
missed by the plaintiff without order of court (i) by filing a notice of 
dismissal at any time before service by the adverse party of an answer or 
of a motion for summary judgment, whichever first occurs, or (ii) by filing 
a stipulation of dismissal signed by all parties who have appeared in the 
action. Unless otherwise stated in the notice of dismissal or stipulation, 
the dismissal is without prejudice, except that a notice of dismissal operates 
as we (gene upon the merits when filed by a plaintiff who has once 
dismi in any court of the United States or of any state an action based 
on or including the same claim. . ) of this 

“(2) By O of Court. Except as provided in paragraph (1 
subdivision of this rule, an ecthon eal ast be dismissed a the plaintiff's 
instance save upon order of the court and upon such terms and conditions 
as the court deems proper. If a counterclaim has been pleaded by a de- 
fendant prior to the service upon him of the plaintiff's motion to dismiss, 
the action shall not be dismissed against the defendant's objection unless 
the counterclaim can remain ing for independent adjudication by the 
court. Unless otherwise ified in the order, a dismissal under this para- 
graph is without Lage age 

? 203 F.2d 105 (2d Cir. 1953), cert. denied, 345 U.S. 964 ee 

* Robertson v. Limestone Mfg. Co., 20 F.R.D. 365 (W.DS.C. 1957); Neiman- 
Marcus Co. v. Lait, 14 F.R.D. 159 (S.D.N.Y. 1953), case cont., 17 F.RD. 119 
(S.D.N.Y. 1954); Shannon v. McBride, 105 So.2d 15 (Fla. App. 1958). 

* Fair v. Trans World Airlines, Inc., 22 F.R.D. 60 (E.D. Ill. ww United States 
v. E. I. DuPont De Nemours & Co., 13 F.R.D. 490 (N.D. Ill. 1953), cont., 


14 F.R.D. 341 (N.D. Ill. 1953), case cont., 126 F. Supp. 27 (N.D. Ill. 1954) 

523 F.R.D.9 (S.D.N.Y. 1958). 

*Defendant moved for dismissal in this case pursuant to rule 41 /b). How- 
ee ee 
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specify under which rule they were moving. The court used the 
opportunity afforded to present its views regarding dismissal of less 
than all defendants. It stated emphatically that it refused “to be- 
lieve that the court lacks power to dismiss a case as to less than all 
the defendants.’ Consequently, the court allowed defendants to 
dismiss; but, in so doing, it declined to specify which rule was the 
proper one to use in this situation: 41 (a) (2),° 15(a)® or 21.1° By 
permitting dismissal as to less than all defendants, but not specifying 
the proper rule, the court reemphasized the basic conflict over 41 (a). 

A historical review of voluntary dismissal provides an aid for a 
proper understanding of rule 41 (a). At common law a plaintiff 
always had the right to dismiss less than all defendants.** This 
was true even where defendants were sued jointly.1* Limitations 
were placed on dismissal only if a defendant was a necessary party 
or if he was seeking affirmative relief." 

The purpose of 41 (a) was not to alter this right to dismiss one 
or more of several defendants, which plaintiff always enjoyed at 
common law.'* Available materials’ dealing with the legislative 
intent in the drafting of the federal rules stress that rule 41 (a) was 
created for two purposes: (1) to establish a stage in the proceedings 





* Broadway & Ninety-Sixth St. Realty i > v. Loew’s Inc., supra note 5, at 11. 

*Ibid. Broadway involved a 41 (a) (2) dismissal, not the 41(a)(1) type at- 
tempted in Harvey. This was because the defendant, who sought to be dis- 
missed, had already answered the complaint. 

* Fep. R. Civ. P. 15 (a) states: 

“(a) AMENDMENTS. A party may amend his pleading once as a matter 
of course at any time before a responsive pleading is served or, if the 
eager is one to which no responsive —" is permitted and the action 

as not been placed upon the trial calendar, he may so amend it at any 
time within 25 days after it is served. Otherwise a party may amend his 
pleading only by leave of court or by written consent of the adverse party; 
and leave shall be freely given when justice so requires. . . .” 

* Fep. R. Civ. P. 21 states: 

“Misjoinder of parties is not ground for dismissal of an action. Parties 
may be dropped or added by order of the court on motion of any or 
of its own initiative at any stage of the action and on such terms as are just. 
Any claim against a party may be severed and proceeded with separately.” 

"27 C.J.S. Dismissal § 31 (1959). E.g., Frank v. Hasing Realty -» 252 N.Y. 
Supp. 847,234 App: Div. 712 (1931); Weist v. Jacoby, 62 Pa. 110 (1869); Thomp- 
son v. Reinhard, 11 Wis. 306 oe (1860). 

227 C.J.S. Dismissal § 31 ( 959) 

* Ibid. 

*5 Moore, FEDERAL Practice § 41.02, at 1007 (2d ed. 1951 Supp. 1959); 
HAMMOND, FEDERAL RULES OF Civil PROCEDURE, PROCEEDINGS OF INSTITUTES, 
WASHINGTON AND NEw York (1938). 

* Ibid. These proceedings stress that the pu of adopting rule 41 was 
to cure the evils involved in allowing plaintiff to dismiss at any time up un 
verdict and in allowing unlimited dismissal without prejudice. There is no 
mention of any restrictions on dismissing less than all defendants. 

* Culverhouse v. Biehl Co., 24 F.R.D. 198 (SD. Tex. 1959); Harvey Alu- 
minum, Inc. v. American Cyanamid Co., supra note 2. 
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after which plaintiff could no longer voluntarily dismiss his action 
without a court order; (2) and to limit the number of voluntary 
dismissals that plaintiff could obtain.* The first purpose of 41 (a) 
has been recognized in decisions construing the rule.** 

There was no apparent ambiguity in the rule until the Harvey 
case was decided in 1953. This decision was based on the court's 
interpretation of the word “action” in the rule.’* Plaintiff had re- 
quested dismissal under 41 (a) (1) of a particular defendant who had 
not answered or filed a motion for summary judgment. The court, 
however, construed the term “action” as denoting the entire case or 
controversy and not a unilateral action against one particular 
defendant. Therefore, it refused to allow dismissal of the individual 
defendant. The court stated that Federal Rule 21 was the proper 
rule to apply when one desired to terminate proceedings as to less 
than all defendants. Rule 21, entitled ““Misjoinder and Nonjoinder 
of Parties,” provides that parties may be dropped or added by court 
order at any stage of action and on such terms as are just.* The 
court attached special significance to the use of the word “parties” 
in rule 21 in comparison with the term “action” in 41. Dismissal 
under 21 was not allowed, however, because the court determined 
that the party desired to be dropped was indispensable.’® 

Subsequent decisions do not support the Harvey interpretation 
of rule 21. The principal case interpreting rule 21 in relation to 
41 (a) is United States v. E. I. DuPont De Nemours & Co.,° where 
the plaintiff attempted to dismiss less than all defendants pursuant 
to both 21 and 41 (a) (2). The court held that rule 21 was applicable 
only where there had been a violation of one of the joinder rules.** 
Therefore, the court permitted plaintiff to utilize 41 (a) (2) to dis- 
miss. The court’s interpretation of rule 21 has subsequently been 
reaffirmed in several other decisions.” 


Since at common law a plaintiff has always enjoyed the right to 





% See Fen. R. Civ. P. 41, supra note 1. 

* See note 10 supra. 

“If this was the basis for the court’s den plaintiff the right to dismiss 
under rule 41, the conclusions concerning rule 41 would be dicta. However, the 
opinion is not clear on what basis dismissal is refused. 


* See note 4 supra. 

* Fep. R. Civ. P. 18-20. 

™ Kerr..v. Com De Ultramar, 250 F.2d 860 (2d Cir. 1 
Hellenic Enterprises Ltd. v. Berkwit, 169 F. Supp. 660 (S.D.N.Y. 1 In Kerr, 
the court stated that rule 21 was adopted to obviate the harsh common law 
adherence to the technical rules of joinder and, since plaintiff was not seeking 
— because of a misjoinder of parties, rule 21 was not the proper vehicle 
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dismiss less than all defendants,?* it logically follows, as the court 
reasoned in Broadway, that he still has this right unless it is expressly 
denied him under the Federal Rules. It is apparent from the pre- 
ceding examination of rule 21 that it can be utilized only where 
there is a misjoinder element. The only other feasible rule, besides 
41 (a), is rule 15, under which parties can be dropped by amending 
the pleadings.** Since amendment was never required to dismiss 
defendants before the institution of the rules,?> it seems unreason- 
able that it would now be the only acceptable method. 

The language of rule 41 (a) reveals that multi-defendant suits 
were contemplated. Subsection (a) (1) (ii) requires that “all parties” 
sign a stipulation of dismissal; however, under (a) (1) (i), plaintiff 
may dismiss by notice at any time before service by “the adverse 
party” of an answer or motion for summary judgment. If dismissal 
of the entire action were contemplated, the words “any party” 
should have been used in (a) (1) (i). 

In light of the decision in Broadway and the cases which have 
permitted dismissals of less than all defendants under 41 (a),?* the 
term “action” was evidently not intended to signify the entire con- 
troversy. The use of the term “action” by the drafters was unfor- 
tunate because it provides grounds for ambiguity. 

Since so much confusion has developed over the proper method 
of dismissing less than all defendants, the new Committee on Rules 
of Practice and Procedure of the federal courts should clarify the 
situation. This could be accomplished by either rewording 41 (a) 
so as to leave no doubt that partial dismissals can be taken, or 
broadening 21 beyond the scope of mere misjoinder cases. The right 
to dismiss some but not all defendants is essential. There is no 
conceivable reason why it should be difficult to exercise. 


Joun E. THomas 





™ See note 11 supra. 
™* See note 9 supra. 
* See note 12 supra. 
* See note 4 supra. 








In Memoriam 
ProFessor Howarp Lewis HALL 


December 27. 1960 marked the end of the teaching career of a 
popular member of the Wisconsin law faculty. With the passing 
of Professor Howard Hall, law students of several generations lost 
a master teacher and a loyal friend. 

Howard L. Hall was born December 26, 1898 in Amherst, Ohio, 
a suburb of Cleveland, and there completed his early education. 
He graduated magna cum laude from Oberlin College in 1920 and 
from there he went to Harvard Law School, receiving his LL.B. in 
1923. After admission to the Ohio bar, he practiced law in Cleve- 
land and also served as a Professor of Law at John Marshall Law 
School. In 1928 Professor Hall was appointed Langdell Scholar at 
Harvard where he engaged in graduate study until January, 1929, 
when he accepted an appointment as Assistant Professor of Law at 
Wisconsin. Apart from service as Professor of Law at the University 
of Iowa during the summer of 1931, he served continuously on the 
Wisconsin faculty. In 1936, he was promoted to Professor of Law, 
in which capacity he served until his death. 

His scholarly achievements included membership in the honorary 
societies of Phi Beta Kappa and Order of the Coif. Professor Hall’s 
teaching was principally in the subjects of Sales, Trusts, Creditors’ 
Rights, and Municipal Corporations, in which segments of the law 
he was a master teacher and a recognized authority. Although he 
contributed numerous articles and reviews to legal periodicals, 
classroom teaching was his forte. He was one of the most popular 
teachers in law school and his classes were customarily attended 
almost to overflowing. His students remember him for his extremely 
practical teaching, his pithy humor and his good natured patience 
with those who were slower in learning than their more gifted class- 
mates. He had faith in the average student, a faith that future 
events often proved justified. His natural friendliness invited stu- 
dents to come to him with all manner of problems, personal as well 
as scholastic. He enjoyed personal contacts with students, and was 
a member as well as faculty advisor to the Phi Delta Phi legal fra- 
ternity for many years preceding his death. He regularly attended 
extracurricular law school functions, and annually hosted a Phi 
Delta Phi party at his home. The relationships thus formed often 
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ripened into warm and cordial friendships. His correspondence 
with former students was extensive, and he was always a welcome 
visitor in their offices and homes, whenever travel through the state 
afforded the opportunity. 

Professor Hall was devoted to his wife, the former Mary Louise 
Finch, and his two sons, H. Lowell Hall, of Milwaukee, and Hugh 
F. Hall, of Chicago. After a long illness, Mrs. Hall predeceased her 
husband by less than one month. Professor and Mrs. Hall were 
instinctively social beings, and when they attended together, as was 
their custom, the meetings of alumni of the school, of the Wisconsin 
State Bar Association, and the Association of American Law Schools, 
there was a mutual delight in visiting with old friends and in the 
making of new ones. 

Professor Hall was very active in the civic affairs of the Village 
of Shorewood Hills, where he resided, serving on its village board 
for several years and as its president for two years. 

Howard Hall devoted his life to his students, to the state and the 
university, and to the cause of legal education; and thus he enriched 
the lives of all who came in contact with him. 
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